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DoJ believes collusion over generic drug prices widespread--source

 PaRR Strong evidence

DoJ views absence of amnesty applicants as “bad lawyering”
Some pharma companies still need antitrust counsel
Trade associations may have been a conduit for collusion

The Department of Justice (DoJ) believes price-fixing between makers of generic pharmaceuticals is 
widespread, a source briefed by a federal prosecutor involved in an ongoing criminal investigation told PaRR.

In a SEC filing on 6 November, Delaware-based Lannett disclosed that a sales executive received a grand jury 
subpoena three days earlier “relating to a federal investigation of the generic pharmaceutical industry into 
possible violations of the Sherman Act.” The subpoena is related to competitor communications about generic 
drug sales but is not limited to any time period or product. On 7 November, California-based Impax disclosed
receiving a similar subpoena. In March, New Jersey-based Par Pharmaceutical disclosed a 5 December 2014 
subpoena from the DoJ relating to digoxin and the antibiotic doxycycline.

As previously reported by PaRR, no company has been granted amnesty in exchange for its cooperation with 
the investigation. That could mean that companies have not found enough evidence in their own internal 
investigations to warrant cooperation with the government.

However, the source briefed by the prosecutor said the DoJ views the lack of an amnesty applicant as “bad 
lawyering”. But only a handful companies involved have retained antitrust counsel, and the healthcare focused 
attorneys retained by some may not be aware of the amnesty process, the source said.

Although the probe into generic drug pricing has been underway for over a year, some manufacturers under 
investigation are still looking to retain antitrust counsel.

PaRR spoke with a half dozen attorneys who are still seeking to retain corporate or individual clients in the 
generic pharmaceutical industry, a fact they said is unusual given the length of the ongoing investigation.

A former federal antitrust prosecutor said one company could have an amnesty marker but is still “perfecting” 
it. Companies seeking amnesty from criminal prosecution place a “marker” with the DoJ to ensure another 
company does not take their spot. They then must provide all the information they have as quickly as possible, a 
process known as “perfecting the marker”.

The former prosecutor, who prosecuted some of the auto parts cartel cases while at the DoJ, said that one of the 
markers in those investigations took years to perfect.

The belief inside the DoJ is that this investigation could become the next auto parts investigation, according to 
the source briefed by the prosecutor. In that probe, the DoJ’s largest prosecution to date, the department has 
extracted plea deals from dozens of companies and executives involved in a multitude of different conspiracies 
on individual parts.
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With untold numbers of different generic drugs on the market, it may be possible for prosecutors to move from 
one drug to another in a similar cascading fashion.

The source said that prosecutors are taking a close look at trade associations as part of their investigation as 
having been one potential avenue for facilitating the collusion between salespeople at different generic 
producers.

The DoJ’s investigation is believed to stem from a congressional inquiry into the same issues and media 
coverage of rapidly increasing generic drug prices. In January 2014, the National Community Pharmacists 
Association sent letters to congressional committees requesting hearings on the matter. In October, Senator 
Bernie Sanders (I-VT) and US Representative Elijah E. Cummings (D-MD) launched an investigation
requesting information from 14 generic drug companies on pricing issues relating to a variety of products. A 
hearing was held in November.

According to materials published by Senator Sanders’ office, some generic drug prices jumped as much as 
8,000% between October 2013 and April 2014.
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