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In North America in Q1 there were 539 deals at a total worth 

$226.3bn. The highest deal for the month of March in the 

region was Merck & Co’s acquisition of Schering Plough 

Corporation for $43.1bn, which has taken on a similar form of 

the reverse termination fee that was used in the Pfizer deal, 

demonstrating the watertight measures needed to complete 

a deal in the current climate.

In Europe, the first quarter of 2009 saw a total of €82.7bn 

from 675 deals. Of the top 15 deals, three were government 

bailouts. These included the much publicised bailout of Lloyd 

banking group and the Royal Bank of Scotland. Additionally, 

the Government of the Flemish region in Belgium acquired 

KBC Group, for €2bn. The Energy, Mining & Utilities sector 

featured heavily on the top deals table, with eight of the top 

15 deals originating in the sector. Endesa’s takeover by Enel 

came in with the highest value at €11.1bn.

Moving onto April there are certainly some positive 

developments in M&A, and although this is not yet reason to 

celebrate, it is encouraging that the frequency and value of 

deals may be starting to pick up slightly. Sun Microsystems 

is to be bought by US software services company, Oracle for 

$6.7bn, whilst in the pharmaceutical sphere GlaxoSmithKline 

has agreed to acquire Stiefel for $2.9bn. Whether this activity 

continues is tentative, and a representative from Nomura 

recently supported this view when he told the Financial 

Times that, “confidence is still fragile and much will depend 

on how markets behave over the coming months.”

mergermarket are pleased to offer you the April edition of 

Monthly M&A Insider, a publication which provides you with 

features by mergermarket journalists, and all monthly deals, 

potential activity and deal drivers. We hope you continue to 

find it useful.

By Anna Henderson, Remark

Despite a reasonably subdued first quarter of M&A, there have still been some deals which have 
defied the trend, such as the Pfizer/Wyeth deal, worth a cool $64bn. 
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This could apply to any move by foreign investors outside the 

European Union and the European Free Trade Association 

(EFTA), including Iceland, Lichtenstein, Switzerland and 

Norway. So far politicians have promised the new powers 

would only be used in rare occasions. While parties could 

seek to mitigate the risk by applying for an early clearance 

from the Ministry of Economics, foreign investors will 

nevertheless have to take into account potential delays 

pending the final go-ahead and increased risk of a transaction 

being blocked. “The German industry is very much against 

the law and considers it as useless protectionism, as it 

restricts investments into Germany and therefore is negative 

for the general economic climate in the country,” said 

Michael Malterer, a Munich-based lawyer at Norton Rose. 

“However, it is now the law, and we have to deal with it 

somehow.” 

An odd time to challenge foreign investment… 

The law has been cooking up since last summer and is now 

ready to be served, pending the final signing by German 

Federal President Horst Koehler. Once this has been done, 

the new rules will become immediately effective, allowing 

the Federal Ministry of Economics and Technology to block 

any direct or indirect acquisition of a German company or 

a participation in a German business of at least 25% of 

the voting rights if it considers it could jeopardise national 

security or public order. “Any existing investment should not 

be affected,” said Malterer. “It is however a very interesting 

issue for any future investments and we will have to see how 

the government will define ‘public order’ and ‘public security’. 

While Germany-based lawyers indicated the move was 

primarily targeted at Sovereign Wealth Funds (SWFs) and 

focused more on utilities, the law does not restrict its 

applicability to any specific types of investors or sectors. 

“The feeling over the past years was that foreign investors 

are getting into large companies such as Daimler and 

Chrysler,” Malterer explained. As a result, the law will lead 

potential risks for all foreign investors regardless of the 

sector concerned. “The new legislation raises uncertainties 

for M&A transactions,” said Daniela Favoccia, a Frankfurt-

based lawyer at Hengeler Mueller. This could notably play 

against foreign investors participating in auctions alongside 

European bidders. “Foreign investors may face setbacks 

in auction processes for perceived increases of transaction 

risk,” Andreas Fuechsel, a Frankfurt-based lawyer at Broich 

pointed out. 

Critics have slammed the timing of the new rules which could 

deter foreign investment at a time when funding has become 

scarce in Germany. As a result, the Ministry is not expected 

to far-stretch its powers in the near future to avoid sending 

the wrong signal. Should national champions be targeted, 

the government will, however, have an additional string to its 

bow, to fend off unwanted bidders. “In today’s environment, 

the German government would be happy if some sovereign 

wealth funds did invest in Germany,” said Fuechsel. “Unless 

the targets were icon companies such as E.ON or Deutsche 

Telekom, the government is more likely to welcome foreign 

investors at the moment, notably for distressed companies.” 

Indeed, the German government has often been critical 

of sovereign wealth funds and energy and telecoms were 

probably the sectors mind with the new legislation, Malterer 

thought. “But given the current financial crisis, it is unlikely 

that the government will intervene in M&A deals for some 

time,” he added. 

Wide scope for political intervention 

Under the new legislation, the Ministry of Economics can 

investigate and prohibit a transaction for reasons of public 

order or security. While politicians have promised the Act will 

hardly be applied and is solely designed to protect national 

interests in the areas of defence, energy, public transport 

and public health, in practice uncertainties exist for any deals. 

”According to the reasoning of the law, the new rules are 

mainly aimed at utilities, telecom companies and strategic 

service providers, but could principally apply to transactions in 

any sector,” Fuechsel pointed out. 

M&A faces Q&A: Non-European 
Investment faces political scrutiny 
in Germany
Foreign investors outside of Europe are to face higher uncertainties in their M&A transactions in Germany 
following new powers for the government to block deals deemed sensitive. The new powers, which 
will come as amendments to the Foreign Trade and Payments Act and are expected to come to force 
imminently, will allow the government to block an acquisition – direct or indirect – of at least 25% voting 
rights in a German company. 
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M&A faces Q&A: Non-European 
Investment faces political scrutiny 
in Germany

This will add to the arsenal of possible interventions by the 

Ministry which under the old regime could already investigate 

and prohibit a transaction in the military sector. “But ‘public 

order or security’ are only vague concepts, and the problem 

with this it that the new legislation could become an 

easy instrument to block a transaction,” said Dirk Uwer, a 

Duesseldorf-based lawyer at Hengeler Mueller. “The lack of 

substantive criteria to determine whether or not a transaction 

endangers the public order or security is the weakest point of 

the new legislation, and this is where it could amount to a new 

form of protectionism.” 

As a result any investors outside the EU/EFTA area will need 

to factor in the additional risk prior to any move to Germany. 

“Unfortunately, the legislation does not refer to specific 

industry sectors subject to the new review regime, which is a 

disadvantage and leads to additional uncertainty, as it is difficult 

to assess the risk for restricting or prohibiting a transaction 

in the absence of specific criteria,” said Favoccia. “The only 

comfort given by the legislative materials to the new bill is 

that the new review is intended to be applied on very rare 

occasions only.” 

The rarity of the intervention will also need to be tested, 

especially as the German government already invoked public 

supply issues related to investment by SWFs in sectors that 

may not be considered so obvious at first sight. “The sale of 

Hapag-Lloyd last summer could be seen as a precedent for the 

threat of public supply as politicians argued that the acquisition 

of one of Germany’s largest container shipping companies by 

a SWF from Singapore endangered public supply,” Fuechsel 

pointed out. 

The vagueness of the concepts and their scope for 

interpretation was already illustrated at EU level in the 

controversial Endesa/E.On case opposing the European 

Commission and Spain whereby the latter tried to impede the 

deal invoking security of supply issues “In a scenario similar to 

the Endesa/E.ON case, but with a non-EU bidder, for instance, 

from China or Russia and with E.ON as target, the new foreign 

investment rules will most likely be used by the government to 

prevent the transaction,” Fuechsel thought. 

In the Endesa/E.On case the Commission initiated 

infringement proceedings against Spain and was proven 

right with a condemnation of Spain by the European Court 

of Justice. In a similar case with a foreign investor, however, 

parties could not call on EU authorities to challenge the 

decision and would have to go through the national channels. 

“A prohibition or a ruling could be challenged at the national 

courts which would have to review whether the decision 

complies with German law or not,” said Markus Althoff, a 

Hamburg-based lawyer at White & Case. 

No room for circumventing 

The new rules will not only apply to non-European bidders 

but also could extend in some circumstances to companies 

based in the EU or EFTA if a third country investor holds - 

directly or indirectly - at least 25% of their voting rights. This 

would, however only apply if the shareholding was deemed an 

abusive construction or was designed to circumvent the veto 

rights of the German government. “If, for example, a Chinese 

company held 25% or more of the voting rights in a EU entity 

but was proven to act solely to circumvent the German law, 

the new requirements would still apply,” said Fuechsel. 

Favoccia pointed out that the law attempted to capture these 

kind of abuses but thought it may be tricky to identify the exact 

purpose of foreign investments in a European company. “In 

practice, it may, however, in many cases be difficult to assess 

whether a foreign investor holding a participation in the capital 

of another EU company intends to circumvent the new law.” 

While the usual suspects from Asia, Russia, Middle East and 

the US come to mind when referring to foreign investors, it 

remains unclear whether some jurisdictions will slip through 

the net of the new legislation or not. “An uncertainty remains 

with respect to parent companies located in the Channel 

Islands and the Isle of Man, including many private equity 

funds, said Althoff. “It is not quite clear whether, or whether 

not, the new law shall also apply to them, since these areas 

are neither part of the EU nor EFTA, but constitute part of 

the EU’s customs territory, whereas the non-applicability of 

the new law to these companies appears to be the more 

reasonable interpretation.” 

Ministry to pick and choose 

There is no requirement to notify the deal and the onus will 

at first be on the authorities to gather information on pending 

acquisitions. Once a foreign investor acquires at least 25% 

of a German company’s voting rights as defined by the law, 

the Ministry of Economics will have three months to review 

the case from the execution of the acquisition. In the case 

of a tender offer, the three months period will start from the 
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announcement of the plan to launch the offer. “Although no 

formal notification is required, the German Federal Ministry of 

Economic Affairs and Technology will get information about a 

planned acquisition through the BaFin [the German financial 

regulator] and, as the case may be, the Bundeskartellamt 

[German competition authority], the latter of which is however 

not obliged to provide the Ministry with such information,” 

Althoff noted. 

Should the Ministry decide to pick up the case, it may require 

full disclosure of all relevant information and will have two 

months from the submission of the completed files to 

decide whether to clear it or not. “There is no notification 

requirement, but the Ministry can scrutinise the transaction 

and request detailed information,” said Fuechsel. “In theory 

there is a maximum clearance period of five months, but in 

practice proceedings could take much longer depending on 

when the Ministry deems the requested information to have 

been completely submitted.” 

Early clearance to mitigate uncertainty 

Foreign investors could, however, seek to mitigate risks 

and long delays by engaging in informal talks prior to the 

transaction. Furthermore, a recent change in the legislation 

allows for early clearance in deals deemed unproblematic. 

“There have been criticisms that the government was sending 

the wrong signal by restricting access to foreign investors at 

a time when Germany needs funding,” said Malterer. “As a 

result the government made some last minute changes to 

allow for the possibility to seek advance [negative] clearance.” 

Consequently, parties could apply for an early clearance 

which overall would take only a month if no issues arose. 

“Seeking advance clearance may be critical and parties can 

reduce uncertainty by starting talks at a very early stage,” said 

Fuechsel. As for the notification to the German competition 

authority, the application will have to summarise the proposed 

deal and provide information on the investor and its line of 

business. “In practice, parties could seek an advance clearance 

and file a pre-notification with the Ministry to test the waters,” 

Fuechsel added. “The clearance will be deemed to have been 

granted if the Ministry does not start a formal review process 

within one month following the receipt of the application.” 

Should there be no issue, the Ministry may also issue a 

‘comfort letter’ (certificate of non-objection) clearing the way 

ahead, Uwer noted. If there were concerns, however, it could 

take much longer for parties to get a final decision. “From a 

procedural point of view, parties will be able to seek a comfort 

letter [certificate of non-objection], said Favoccia. “ If, however, 

the transaction is not cleared and the Federal Ministry of 

Economics and Technology orders an in-depth investigation, 

the ministry will have an additional two months from the 

receipt of complete information to reach a decision.” 

From a timetable point of view and to minimise delays, parties 

could file application with the Federal Ministry of Economics at 

the same time as the notification with the Bundeskartellamt. 

“Due to the fact that the one-month timeframe for an 

advance clearance matches the review period of the 

German competition authority, parties could seek to align 

their timetables for the competition and foreign investment 

approvals.” Fuechsel explained. 

Final go-ahead still pending but expected soon 

Amendments to the current foreign investment rules were 

approved by the Parliament in February and are only waiting 

the final go-head by German Federal President Horst Koehler 

to go live. “The signature by the German Federal President is 

in most instances rather a formality and, thus, it is unlikely that 

there will be any change to the draft law,” said Fuechsel. 

So far, Koehler’s office has been tight-lipped about the 

prospective execution date. Claudius Paul, a Frankfurt-based 

lawyer at Broich, said the execution process usually takes a 

couple of weeks and a recent decision on another legislation 

would indicate that a law could be promulgated about six 

weeks following its submission by the Federal Government. 

A spokesperson for the Federal Ministry of Economics and 

Technology indicated the amendments were passed to 

Koehler’s office last week and would probably take about three 

weeks to be signed off. As a result, the new legislation should 

come into force at the end of this month or beginning of May. 

Once this has been done, it remains to be seen whether 

protective measures will remain the exception, as promised, 

and not become the rule. In the near future anyway, Germany 

is more likely than not to be careful with political intervention if 

it wants to remain an attractive place for foreign investments. 

“Given the crisis, the government is requested to be very 

restrictive because we cannot afford to send investors away,” 

Malterer emphasised. 

By Sandra Pointel
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Video-sharing websites face 
consolidation

China, home to the world’s largest Internet population, may see its highly fragmented online video-sharing 
space significantly consolidate, said industry sources, pointing to the government’s tightening censorship 
and shrinking venture capital funds. 

Tudou.com [Tu Dou Wang] and Youku.com [You Ku Wang] 

are currently two of the nation’s largest online video-sharing 

websites, with 10m visitors and 6.5m visitors for 2008, 

respectively. Hundreds of others share the space, which 

boasts around 163m users, according to China Internet 

Network Information Centre, a state-controlled information 

centre. “It wouldn’t surprise me if only two or three [players] 

are left there eventually,” an industry executive said. The 

industry, he noted, is faced with two fundamental difficulties: 

the shortage of VC capital and government censorship. 

According to a portfolio manager of a venture capital firm with 

interests in the Web 2.0 market, online video-sharing in China 

is a vulnerable and “bleeding” business. “Many of them could 

barely survive in the current capital market. One of the likely 

outcomes is to merge with big portals.” 

Most video-sharing sites in China are loss-making because 

they rely solely on advertising revenue, and have not figured 

out the right model to generate profits, noted the executive. 

Additionally, with VC purse strings tightening due to the 

credit crunch, companies starved of capital may seek to sell 

themselves or simply close down. 

The sluggish IPO market may also lead VC shareholders to 

exit their investments via trade sales. Both Tudou and PPLive, 

China’s largest online peer-to-peer Internet TV, have shelved 

their IPO plans. 

PPLive, which was reported to have axed 10% of its 

workforce late last year, told this news service that it hopes to 

break even by mid-2009. 

Tudou had said in April 2008 that it intended to go public by the 

end of 2009. However, when asked now if the IPO is still in 

the pipeline, a company spokesperson said “even the biggest 

boss would not know the answer. The IPO plan would be 

postponed without a specific schedule.” 

Portal operators such as Baidu, Sohu and Sina are likely to 

emerge as the buyers, according to a VC portfolio manager 

and a sector banker, who cited Google’s 2006 acquisition of 

YouTube as an example. 

ifeng.com [Feng Huang Wang], the news portal arm of 

Hong Kong listed broadcaster Phoenix Satellite Television 

[Feng Hong Wei Shi], is also eyeing video-sharing sites, a 

company source said. The company is particularly interested 

in sites with professional generated content [PGC] like Hulu, 

the California, US-based online video-sharing joint venture 

between NBC Universal and Fox, because it generates higher 

profit margins than user generated content [UGC] providers 

like YouTube. 

The authority’s tightening censorship efforts are also a 

concern. The Chinese government’s recent crackdown on the 

online video and audio content has prompted fears that many 

smaller players will be acquired or forced out of business 

within two years, the industry executive said. 

YouTube, the world’s largest video-sharing site owned by 

Google, became inaccessible in China following its release 

of a video allegedly showing Chinese forces beating Tibetans 

during protests. 56.com [Wu Le Wang], dubbed as the 

Chinese YouTube, was blocked for more than a month in 2008. 

A Beijing-based media analyst agreed that government 

regulation is the most pressing issue for online content 

providers in China. From the end of 2006, the Chinese 

government started to control the content uploaded to the 

Internet. The regulation has become even tighter since the 

beginning of 2009, as the government has realized that the 

Internet is becoming a powerful tool for influencing public 

opinion. In a notice published on its website at the end of 

March 2009, the State Administration for Radio, Film and 

Television (SARFT) published a long list of video and audio 

content that it considered illegal. 

Perhaps due to these tighter regulations and the financial 

crisis, private equity investment into the video sharing industry 

has dropped dramatically, the analyst added. So far no deals 

have been inked this year. 

China had 298 million netizens and a penetration rate of 22.6% 

at the end of 2008. 

By Dennis Li in Hong Kong and Samuel Wang in Shanghai



Certainly when the problems stemming from subprime 

mortgage defaults started to receive publicity in H2 2007, 

not many commentators foresaw the depth and longevity 

of what was to come. A year-and-a-half down the line, the 

landscape has changed dramatically with one of the  most 

prevalent trends being the new-found preference by private 

equity and corporates alike for smaller mid-market (€10-

250m) deals which shy away from utilising debt.  

Mid-market M&A review

Initially, when the subprime debacle began, it was widely 

believed that the mid-market space was exempt from the 

financing difficulties which were plaguing larger transactions. 

However given the depth of downturn, it quickly became 

clear that even smaller deals were not going to be immune 

from the crisis. In Q1 2009, European mid-market deal 

flow has seen 188 transactions, worth a total of €10.6bn, a 

significant drop from the same period last year where there 

were 577 acquisitions worth €31bn. Debt-driven mid-market 

transactions began to be affected when creditors funding the 

large number of highly-leveraged large-cap buyouts hastily 

withdrew from funding deals in both markets due to the 

wider volatility in global credit markets. 

That said, the mid-market has still not been affected as much 

as deals valued at over €250m, mainly because small-cap, 

deals can be completed without much, or any, reliance on 

debt. In a recent example of this, Roxar ASA, the listed 

Norway-based solutions provider for oil and gas reservoir 

management acquired Emerson Electric Company, the 

listed US-based company manufacturing and technology 

conglomerate, for €192m using cash to fund the transaction. 

Indeed, this type of deal has become evermore prominent in 

the climate where debt is scarce. 

Family businesses 

In many ways family businesses, who often fall into the 

mid-market range and make smaller acquisitions than private 

equity or publicly-listed companies, are well positioned to 

cope with the current global financial crisis. While listed 

corporates and investment companies struggle with balance 

sheets laden with debt, and the consequences of ‘quick 

fix’ solutions, it is perhaps traditionally risk averse family 

businesses which are  the best placed to weather the 

financial storm. 

However, there are still many challenges that family 

businesses must face in the coming months as a result of 

the current downturn. Most pressingly, business valuations 

are falling and liquidity has decreased, affecting both 

companies looking for finance to make buys and grow their 

business, as well as those looking to sell completely to a 

third party. 

Elsewhere, it is often believed that the potential divestment 

of a family businesses tends to be more emotionally driven 

than other businesses due to an increased attachment to the 

business, which can be problematic in its own right. Indeed 

throughout 2008, Cloetta Fazer, then the jointly-run family-

owned Swedish-Finnish confectioner, faced ongoing internal 

disputes relating to the running of the business. According 
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The rising importance of 
mid-market M&A 

As the financial crisis has increasingly gripped the global economy over the last two years, it has spawned 
much speculation on how unfolding events impact on the M&A market.

UK M&A mid-market trends
(€10m to €250m)

Period Value (€m) Volume Average deal 
size (€m)

Q1 07 51,377 382 134

Q2 07 100,857 389 259

Q3 07 38,804 362 107

Q4 07 53,153 309 172

Q1 08 41,846 391 107

Q2 08 27,967 359 78

Q3 08 64,043 233 275

Q4 08 56,302 171 329

Q1 09 13,663 113 121
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to reports, neither party was willing to sell to one another; 

therefore an initial public offering or demerger became the 

most likely possibilities. The latter eventually materialised yet 

only after a hostile year of debating. 

Despite such obstacles, the traditional qualities of many 

family-owned businesses are much sought-after in the 

current climate. Indeed, many family businesses place a 

strong emphasis on building partnerships with employees 

and local communities over a long period of time, as well as 

being well placed to make quick decisions in a fast changing 

business due to a well aligned management ethos.  

Private equity in 2009 

Recent private equity movement into the mid-market is 

abundantly clear when looking at the average deal size for 

private equity buyouts in Europe. In Q2 2007, just before the 

credit crisis took hold, the average private equity deal size 

across the region was €239m, whilst Q1 2009 the average 

deal size was a greatly reduced €25m. However, as deal 

volume in the same two periods also dropped 68% from 264 

transactions, it is obvious that private equity activity is waning 

in both the mid-market and the large-cap market spaces. 

However there are still some deals being completed in the 

€10-€250m deal range. On 3 March 2009, Towerbrook Capital 

Partners, the US private equity firm, acquired Autodistribution 

for €110m, while towards the end of last month, a private 

equity consortium consisting of Cheyne Capital Management, 

Lime Rock Partners and Trafalgar made a €110m play for a 

52.75% stake in Reservoir Exploration Technology. 

Nonetheless, a new draft law related to disclosure could 

adversely effect European mid-market transactions in the 

future, as part of the law stipulates that  any company owned 

by an EU private equity group that had more than €50m of 

annual turnover, or an annual balance sheet total of more 

than €43m, to publish its finances, strategy and outlook 

every year. The cost of this has been reportedly estimated 

as up to £30,000 and would include several private equity 

firms involved in venture capital startups. In response, Simon 

Walker, chief executive of the British Private Equity and 

Venture Capital Association told the Financial Times that, 

“this [law] will provide a profound disincentive to be owned 

by a private equity fund.”

Outlook

As the private equity market continues to stagnate, sellers 

in the private equity market need to be realistic about the 

prospects of selling, as valuations continue to fall. However, 

for cash-rich buyers, this appears to be a good time to make 

strategic buys in order to gain a competitive market position 

in the future.

By Anna Henderson, Remark

UK buyouts

Period Value (€m) Volume Average deal 
size (€m)

Q1 08 7,054 84 84

Q2 08 11,268 90 125

Q3 08 8,167 62 132

Q4 08 570 30 19

Q1 09 250 17 15

UK exits

Period Value (€m) Volume Average deal 
size (€m)

Q1 08 2,738 36 76

Q2 08 2,525 33 77

Q3 08 5,975 26 230

Q4 08 1,584 15 106

Q1 09 159 8 20
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Signs that a sick market is 
returning to health? 

With the global macroeconomic climate having shown tentative signs of recovery recently, the question on 
many M&A practitioners’ lips is whether the global M&A market is close to its inflection point or not. 

Certainly, the market is a shadow of its former self, having 

witnessed a 35% fall in deal volume and an 18% drop in 

valuations over the year. However, a cursory look at the 

numbers, suggests the market may be starting to find 

its feet. 

For example, 505 M&A transactions worth a staggering 

US$546bn failed in 2008, equating to 3% of annual deal flow. 

In comparison, the proportion of failed bids to completed 

transactions in 2007 amounted to 2.2%. This, in itself, is 

unsurprising – the credit crunch and the ripple effect it had 

across the globe doubtlessly sheared a number of the more 

poorly-thought out takeovers orchestrated during the second 

half of 2007. However, the spike in abortive takeovers in Q4 

2008 was surprising – fully 6.2% of all ongoing M&A deals at 

the beginning of the period lapsed by the end of the year. 

What was also relatively unexpected was how quickly the 

market returned to some semblance of normality following 

an admittedly terrible quarter for global deal-making. By the 

end of Q1 2009, the percentage of failed transactions to the 

total number announced in that period had fallen to around 

3.6% – still higher than the average for the past two years, 

but down to a more agreeable proportion. 

From this, it appears market players are beginning to adjust 

to a new deal-making reality. For instance, of the top ten 

failed M&A transactions last year, seven were initially 

announced before the onset of the sub-prime crisis in August 

2007. At the same time, only one was announced after the 

collapse of Lehman Brothers in mid-September last year, 

suggesting the multitude of highly-leveraged plays instigated 

during the 2007 buyout boom, such as the failed US$48.1bn 

LBO bid for BCE Inc, a Canadian corporation, announced in 

late June 2007, are finally filtering out of the market. 

What does this new deal terrain look like? Mega-cap bids, 

such as BHP Billiton’s US$147bn bid to acquire Rio Tinto, 

which lapsed in late November last year, indicate that players 

are now wary of undertaking deals in the large-cap space 

or are unable to do so without access to affordable credit 

– a factor that could explain why company valuations have 

declined of late. In Q4 2008, the average size of failed bids 

excluding the BHP/Rio Tinto transaction stood at US$1bn – in 

Q1 2009, this figure had fallen to just US$381m. 

Furthermore, in the current tough market, bidders have 

increasingly adopted a more rational approach to M&A, 

conducting rigorous due diligence to ensure any acquisition 

will enhance their business rather than harm it. The rush 

of high-profile deals completed following the collapse of 

Lehman Brothers, such as Nomura’s acquisition of the 

beleaguered bank’s EMEA operations as well as Lloyds 

Banking Group’s US$11bn purchase of HBOS, were both 

completed within a matter of days and have subsequently 

proven to have been disastrous moves. In the month 

following Nomura’s acquisition, the bank’s share price 

dropped by more than 10% against already-depressed global 

banking equity indexes, while Lloyds was consequently 

bailed-out by the UK Government following its foray into the 

M&A markets. 

Unsurprisingly, Financial Services takeovers was the arena 

in which most M&A players burnt their fingers in 2008 and 

Q1 2009, accounting for 13.4% of all failed transactions. 

Furthermore, more than one in ten Energy and Mining 

acquisitions also failed over the period. It would, however, 

seem that would-be acquirers of Financial Services and 

Energy assets have learnt their lesson from this – only 7.7% 

and 4.6% of all failed deals in Q1 2009 fell into two sectors 

respectively. On the other hand, failed Mining transactions 

increased to around 14% in the first quarter of the year.

Private equity players are also beginning to adjust to this 

new reality, with just 2.6% of all private equity transactions 

announced in Q1 2009 having lapsed, compared to 4.7% 

the previous quarter. Buyouts such as the aforementioned 

BCE transaction, as well as the proposed US$2.15bn buyout 

of Neuberger Berman, the US based investment advisory 

and asset management firm by Bain Capital and Hellman & 

Friedman, two US private equity firms, all fell by the way-

side during the last quarter of the year, an omen that private 
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