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Foreword
Kilpatrick Stockton LLP is pleased to present the Outsourcing
Spotlight in association with mergermarket.
Kilpatrick Stockton LLP commissioned mergermarket to
conduct a survey of corporate executives in the US regarding
their experiences with outsourcing and trends for the year
ahead. Respondents provided valuable feedback on the
particular challenges and benefits of outsourcing, and insight
into the factors that will shape outsourcing trends in the future.
In the last decade, and particularly in the past several
years, outsourcing activity has risen sharply due to steady
technological development and an increasingly global
economy. The majority of respondents do not expect this
upward trend to stop: 72% of respondents expect outsourcing
activity to increase in the upcoming year and none expect
a decrease. In terms of regional outsourcing, respondents
expect to see the most growth in China: 45% expect
outsourcing in this country to increase within the year, while
33% expect the same for India and Central & South America.
According to respondents, these three areas will lead
outsourcing growth in the upcoming year. At the same time,
respondents say the US and neighboring Mexico are least
likely to witness an increase this year, though outsourcing
in the US specifically remained a topic of interest for many
respondents who believe the country is a viable candidate
for an outsourcing boom, albeit a modest one. Though only
8% expect the US to witness significant growth in the year
ahead, 54% believe it will nonetheless be targeted by foreign
outsourcers for its expertise, its technology and its affordable
price due to the weak dollar.
This forecasted global growth is not necessarily surprising
given that almost 60% of respondents had a positive
experience with outsourcing. Highlighting their broadly positive
experiences, respondents say outsourcing has allowed their
company to increase productivity, access additional talent,
improve technical expertise and capture cost efficiencies.

Yet outsourcing is not without its challenges. From the
start, searching for a suitable vendor requires thoughtful due
diligence and 44% of respondents say their company seeks
outside support from non-legal advisors to guide them through
the process. 54% of respondents indicated that they have
terminated a deal and brought the function back in-house.
Of these respondents, 71% say outsourcing failed to capture
expected cost efficiencies, while 57% say quality control
issues caused them to bring outsourced functions back inhouse for more transparency. When it comes to something
as hands-on as manufacturing, for example, one respondent
said companies prefer to keep operations under their direct
supervision. Another respondent who once outsourced IT
operations said he eventually chose to stay within US borders
to maintain a degree of control and to avoid overall security
and protection issues.
Nevertheless, the benefits of outsourcing seem to outweigh
the challenges, with 85% of respondents overall agreeing
that outsourcing has improved their company’s performance.
Indeed, a solid indication of the outsourcing industry’s
overall health is the remarkably high retention rate of current
outsourcers. 86% of respondents stay with their vendors
after their first outsourcing contract ends, while several
respondents said they are constantly reviewing new, attractive
outsourcing opportunities.
This survey offers an overview of the outsourcing industry
from a personal and professional perspective, identifying
important issues for businesses that are currently outsourcing
or those that are considering outsourcing in the future. We
hope you find the results useful and informative, and we
welcome your feedback.

Methodology
Kilpatrick Stockton commissioned mergermarket to conduct
interviews with senior corporate executives regarding their
experience with outsourcing. In conducting the analysis, we
spoke with CEOs, CFOs, CIOs and procurement officers from
a variety of middle market and Fortune 500 companies in a
broad cross section of industries.

We questioned respondents about their current usage and
future plans for their outsourcing strategy. All responses are
anonymous and are presented in aggregate.
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Glossary of key terms
Vendor
Individual or company that sells outsourcing services to a client.

Request for Proposal (RFP)
Price and service proposals issued to outsourcing vendors
from bidders.

Master Service Agreement (MSA)
Broad contract covering all transactions, procedures, terms
and conditions involving the vendor and the client.

Service Level Agreement (SLA)
Included within the Master Service Agreement. Provides
a detailed description of the outsourcing service itself and
outlines performance benchmarks, employee expectations and
timetables.
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Survey findings
Do you expect the general number of outsourcing
deals to increase, decrease or remain the same in the
next five years?

In which functions/departments do you expect to
outsource?
45%

Increase
Decrease

40%

Remain the same

35%
Percentage of respondents

28%

34%
41%

41%

8%
18%

4%

31%
28%
31%

31%

37%

12%

30%
24%

25%

24%
35%

20%

17%

15%

72%
10%

10%

7%

•

The majority of respondents (72%) expect to see the trend
of outsourcing continue. No respondents expect outsourcing
deal activity to decrease. As one respondent explains: “The
current demand environment is changing. There is a capacity
crunch both offshore and domestically, and this will make
outsourcing grow both in the US and abroad.”

•

Finance and accounting (F&A) and software development (IT
department) are expected to be the most popular outsourced
functions, each selected by 41% of respondents. Slightly
less than a quarter (24%) of respondents say they expect to
outsource Customer Support, a surprisingly small percentage
given that outsourced Customer Service departments are
often considered commonplace.

•

Respondents distinguished two separate areas of IT, one
of which will see comparatively more outsourcing. 41%
of respondents said they expect to outsource software
application development and maintenance, while 31% said
they expect to outsource hardware and infrastructure related
roles.

•

Several respondents drew attention to other areas in which
they are considering outsourcing, including internal auditing,
insurance, M&A due diligence and consulting services. One
respondent noted, however, that he is “constantly reviewing”
outsourcing opportunities.
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Survey findings
What approach will you use to outsource functions?

Typically, how is your outsourcing deal structured?
70%

60%

Outsource a few related
functions at a time
(e.g. IT then BPO or vice versa)

50%

Large multi-function
approach (e.g. IT and BPO)

28%

67%

8%
4%

Outsource a single
function at a time

Percentage of respondents

18%

34%

40%

30%
21%
20%
13%

54%
10%

0%
Autonomous vendor control

•

54% of respondents view outsourcing on a case by case basis
and plan to outsource a single function at a time, while more
than a quarter (28%) said they were likely to group certain
functions together when outsourcing.

•

Still, a rather substantial minority (18%) of respondents said
they would take a multi-function approach to outsourcing.
One respondent noted that companies decide which functions
to outsource, as well as how many functions to outsource,
depending on their unique situation: “Companies outsource
functions that would be too costly to train someone for, or
functions that would be a burden to have in-house. They
outsource so they are free to concentrate on strategic
concerns, and free from liability.”

“The opportunity to shift risks associated with an outsourced function
from the customer to the vendor is often a very valuable and overlooked
benefit to an outsourcing arrangement.”
Jim Paine, Partner, Kilpatrick Stockton LLP
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•

Hybrid model

Joint venture model

Regarding the structure of outsourcing deals, respondents
again put strong emphasis on the variable, individualized
approach that most companies take to outsourcing. The
majority of respondents (67%) said autonomous vendor
control (i.e., outsourced staff oversees project from start to
finish) was the model they used for outsourcing.  Less than
a third (21%) used a hybrid model (i.e., responsibilities split
between customer and service provider), but one respondent
acknowledged the fact that models must adjust
to unique situations: “The deals are a mixture of everything.
It depends.”

10%

Survey findings
What is the typical value of your outsourcing
contracts?

What best describes your overall experience with
outsourcing?
3%

14%

$1m-$100m

Positive

$100m-$250m

Neutral

$250m-$500m

Negative

>$500m

14%

38%

59%
72%

•

In terms of the size of contracts, the majority of respondents
lean toward lower-end deal values, with 72% saying a
standard outsourcing contract falls within the $1m-$100m
range. One respondent claims his contracts tend to fall within
an even smaller range, due to the specific types of jobs his
company outsources: “Small administrative functions like
payroll keep deal values in the $25,000 to $200,000.”

•

The remaining respondents are evenly split, with exactly
14% saying typical outsourcing contracts are priced above
$500m, or between $100m and $250m. Meanwhile, no single
respondent selected the upper-middle $250m to $500m range
at all.

•

The majority of respondents (59%) rated their outsourcing
experience as positive; only a sliver (3%) had a negative
experience with outsourcing. One respondent who had
encountered difficulties in the past emphasized that the
drawbacks of outsourcing were only temporary, while the
benefits are long-term. As he explained: “We continued
outsourcing when entering Chapter 11, which complicated
outsourcing activity, but I expect the benefits of outsourcing to
increase again now that we are out of bankruptcy.”
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Survey findings
If you did not realize the anticipated benefits of
outsourcing, what were the reasons for the lack of
success?

5.0

Very significant

Realized

To what degree were the following benefits of
outsourcing realized?

4.5
4.0

3.72

3.62
3.36

3.5

3.34

3.27

3.27

5.00
4.50
4.00

3.60
3.41

3.50

3.23

2.77

3.0

3.11
2.77

3.00
2.5
2.50

2.0

2.00

•

Access to new talent, not cost efficiencies, was cited as
the greatest realized benefit from outsourcing. Increased
productivity is a close second. Interestingly, customer
support, an area in which nearly a quarter (24%) of
respondents expect to outsource (see question 2), is
considered to benefit the least from outsourcing.

1.00

Failure of
negotiation process

Vendor over
promised

0.00
Failure to
manage vendor

Enhanced
customer support

Sharper focus on
core competencies

Improved quality
and control

Cost
efficiencies

Improved
technical
expertise

Increased
productivity

0.0

1.50

Failure of
due diligence

Insignificant

0.5

Access to
additional talent

Unrealized

1.0

Lack of
internal support

1.5

•

Of those who did not reap the expected benefits of
outsourcing, the largest portion said this was a result of poor
management of the vendor. At the same time, however,
respondents were less likely to say the vendor overpromised.

•

Respondents cite the lack of internal support as a common
obstacle to outsourcing success. Indeed, one respondent
pointed out that his company did not benefit from outsourcing
simply because the process needed stronger management.

“Particularly during the early years of an outsourcing arrangement, the
customer should anticipate and plan to spend more time managing the
vendor than it did managing the outsourced function on an in-house
basis in order to reap the full benefits of the outsourcing relationship.”
James Steinberg, Partner, Kilpatrick Stockton LLP
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Survey findings
Have you ever terminated an outsourcing deal and
brought the function back in-house?

If yes, why?

80%
71%
Yes

46%

Percentage of respondents

No

70%
57%

60%
50%
40%
30%

21%
20%

54%
7%

10%

•

Just over half (54%) of respondents have decided to
discontinue an outsourcing arrangement. Though only a
slight majority, respondents who have terminated outsourcing
deals in the past provided insight into their decisions. One
respondent said bringing the outsourced function back
in-house was “a great cost saving” move. Meanwhile, another
said the company faced unexpected difficulties in dealing with
operations overseas: “We have outsourced manufacturing and
product design in the past, but these areas are hard to manage
from outside the country.”

•

Change in
management
or strategy

Failed to capture
technical expertise

Quality
control issues

Failed to capture
cost efficiencies

0%

Of the respondents who eventually brought their outsourced
functions back in-house, 71% did so because it was more cost
effective.  Still, more than half (57%) say quality control issues
most influenced their decision to discontinue outsourcing,
with one respondent mentioning that his vendor “just didn’t
deliver.”

“In the past several months, we have, for the first time, seen and
discussed with clients the cost saving potential of bringing off-shored
activity back to the United States.”
Jim Paine, Partner, Kilpatrick Stockton LLP
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Survey findings

3.5

3.35

30%

3.27
3.08

3.04

28%

3.04

3.0

25%
2.48

2.5
2.0
1.5
1.0

21%
20%
15%
15%

14%
11%

11%

10%

5%
0.5

•

The majority of respondents pointed to transparency as a
significant obstacle to successful outsourcing practices.

•

Even more than geography or time zone related issues,
respondents were more likely to cite cultural differences
as a primary obstacle. As one respondent explains: “For a
while, we outsourced in the IT department, but we eventually
realized we needed to keep this department in a mature
market environment. Having such a crucial part of our
business in a foreign environment proved to be a challenge.”

“Vendor due diligence is critical, but only addresses whether the vendor
can deliver the desired service. Customers should also develop a clear
understanding of their preferences for how the outsourcing relationship
should operate as between the customer and the vendor, and how the
outsourced functions will integrate with each customer’s remaining
business. Performing this process is critical in identifying contract issues
and in establishing key negotiating positions and priorities that go beyond
defining what service the vendor will deliver, but also how that service
will be delivered.”
Wayne Elowe, Partner, Kilpatrick Stockton LLP
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Quality control

Negotiating
a contract

Searching for a
suitable vendor

Contract Management
(SLAs; Change Orders;
Continuous Improvement)

Management
of vendor

Due diligence

Geography and time
zone related problems

Organizational
adoption

Technology
related problems

Cultural
differences

0%
Contractual
issues

0.0

Transparency of
outsourced company

Insignificant

Which part of the outsourcing process do you
typically find most challenging?

Percentage of respondents

Significant

On a scale of 1 to 5, how significant are the following
obstacles to successful outsourcing?

•

In keeping with the previous results, due diligence is
considered the most difficult part of the outsourcing process,
as companies often enter a lengthy due diligence process
before choosing one of several vendors. During due diligence,
they might review everything from the vendor’s employees
to the quality of its computers. Interestingly, this process is
considered more difficult than maintaining control over the
outsourcing arrangement itself.

•

When it comes to partnering with an appropriate vendor,
respondents say different parts of the process tend to be
more challenging than others. 14% of respondents believe
searching for a suitable vendor is the most difficult stage in
the outsourcing process, while 21% say managing the chosen
vendor is the most difficult.

Survey findings

Very significant

On a scale of 1 to 5, rate the difficulty posed by each
of the following legal areas when outsourcing.

3.5

Did you rely on outside (non-legal) advisors to help
prepare the Request for Proposal (RFP), benchmark
service levels or negotiate the transaction?

3.19

Yes

3.0

No
2.40

2.5

2.40
2.08

56%

2.0

44%

1.5

Labor and
employment laws

Local regulatory
environment

0.0

Intellectual
property laws

0.5

Data protection
and privacy

Insignificant

1.0

•

The security issues that arise with outsourcing are by far
the greatest legal concern of respondents. Data protection
and privacy are considered the most challenging legal areas
related to outsourcing, while labor and employment laws are
considered the least challenging.

•

The local regulatory environment of the outsourced company
and the intellectual property laws associated with their
contracts are both considered moderately challenging.

•

44% of respondents rely on non-legal advisors for outside help
when preparing a Request for Proposal (RFP), benchmarking
service levels or negotiating an outsourcing deal. The
remaining 56% did not rely on such external assistance.
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Survey findings
Did you distribute the Master Service Agreement
(MSA) or a set of key contract provisions with the
request for proposal (RFP) for vendor comments?

If yes, what were the benefits of the comments?

100%
90%

No

80%

55%
45%

Percentage of respondents

Yes

100%

70%
60%
50%
36%

40%

27%

30%
20%
10%

•

Less than 50% of respondents distribute the Master Service
Agreement (MSA) to vendors as part of the RFP process. This
was a surprising result given the process recommendations of
most lawyers and consultants in the area.

“The inclusion of key contractual terms in the RFP is often a critical
factor in the success of an outsourcing arrangement and is critical to
preserving the customer’s leverage throughout the negotiation process
and during the term of the contract.”
Jim Paine, Partner, Kilpatrick Stockton LLP

•

Of those 45% of respondent who require vendors to
comment on the Master Service Agreement (MSA) in
conjunction with their response to the Request for Proposal
(RFP) all respondents agree that this helped to streamline the
negotiation process, while 36% said it helped to maximize
their company’s leverage and 27% said it helped to identify
any potential “deal killers” that could arise with vendors.

“A well structured RFP process that requires each vendor to accept or reject
key contractual provisions prior to down selection can ensure that the
RFP responses received from vendors are comparable and prevent incorrect
assumptions that may cause the vendor to demand price increases after
the down selection decision has been made.”
Seth Cohen, Partner, Kilpatrick Stockton LLP
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Useful in identifying
any deal killers with
the vendor over
certain issues

Useful in maximizing
your leverage

Useful in streamlining
the negotiation
process

0%

Survey findings
Rate the experience of your negotiations of the
Master Services Agreement (MSA) (where 1 =
scorched earth/parties working against each other;
5 = cooperative/strategic)
11%

During the life of an outsourcing contract, who
manages the vendor in your company?

6%

15%

Scorched earth

5%

Head of outsourced
function

Pretty bad
Senior
management

Neutral
Pretty good

Outsourcing
department

15%

Cooperative/strategic

39%
39%

•

For the most part, respondents have not encountered
problems when negotiating their Master Service Agreements
(MSA).  89% of respondents overall have had either neutral or
positive experiences, 11% say the experience proved to be
especially helpful (cooperative or strategic).

•

11% of respondents strayed from the majority, however.  
For these respondents, negotiating the Master Services
Agreement (MSA) proved to be a negative experience, and
6% said the experience was particularly volatile.

70%

•

For most respondents (70%), the head of the outsourced
function is in charge of the vendor. For the remaining
30% of respondents, half defer the responsibility to senior
management, and half put the entire outsourcing department
in charge of managing outsourcing contracts.
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Survey findings
In your experience, when a contract approaches the
end of its term, which of the following is most often
your next step?

In terms of overall outsourcing activity, which
countries/regions do you expect to see the most
growth?
50%

7%

Search for new vendor
in same country
Search for new vendor
in different country

40%
Percentage of respondents

7%

46%

45%

Renegotiation with
same vendor

33%

35%

33%

30%
25%

21%

20%

17%

15%
8%

10%

86%

4%

5%
0%
China

•

•

India

Central &
South
America

Eastern
Europe

The
Philippines

USA

Mexico

Once in a satisfactory outsourcing agreement respondents
appear relatively ‘sticky’. 86% of respondents say they
typically resume negotiations with their outsourcing vendor,
rather than seek a new vendor altogether. These results reflect
the generally positive experience most respondents had from
the outsourcing process.

•

Respondents expect China to be the region likely to see the
greatest growth in outsourcing activity, and Mexico to see
the least.

•

As far as domestic outsourcing is concerned, only 8% of
respondents believe US activity will rise significantly.

Only 14% of respondents look for new outsourcing vendors
when their contract ends, either in the same country or in a
new one.

“The continued expansion of outsourcing arrangements into new
service delivery locations to maintain profit margins has increased the
exposure of customers to new political, legal, cultural and geographic
risks. In many cases, the risk to the customer is compounded by the
increasing trend to outsource more complex, business critical functions
which present unique risks, especially in new, less well understood
service delivery locations.”
Jim Paine, Partner, Kilpatrick Stockton LLP
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Survey findings
Do you expect to see more companies outsourcing
functions to the US?

If yes, why?

60%
Yes
50%

50%

46%

54%

Percentage of respondents

No

43%
40%

36%

36%

30%

20%

10%

7%

•

Although only 8% of respondents expect the US to see
significant growth in overall outsourcing activity (see previous
question), over half (54%) expect an increase in the number of
companies outsourcing to the US.

Overarching
industry trend

Access to
technology

Access to/knowledge
of US markets

Weakening of
the US dollar

Specific
expertise

0%

•

Respondents indicate a variety of characteristics that make
the US an attractive outsourcing base. 50% of respondents
say the country has specific expertise which makes it ideal for
certain outsourced roles; 43% say the current declining US
dollar exchange rate makes the country an attractive location
for outsourcing relative to other locations; and over a third
believe companies will outsource to the US to access both
its technological resources (36%) and knowledge of its
markets (36%).

•

Only 7% believe increased outsourcing to the US reflects a
broader, overarching trend.
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Survey findings
Has outsourcing improved your company’s overall
performance?

Yes

15%

No

85%

•

The overwhelming majority of respondents (85%) claim
that on the whole, the benefits of outsourcing outweigh the
challenges. Only 15% say outsourcing did not improve their
company’s overall performance. Voicing the majority opinion,
one respondent explains that he is dedicated to outsourcing
because it has proved to be a continued success: “I haven’t
encountered a problem so far. We will continue outsourcing in
the future in order to improve our business.”
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Critical Success Factors in
Negotiating Outsourcing Transactions
by Jim R. Paine, Jr., Partner, Commerical Transactions
Practice, Kilpatrick Stockton LLP
After rushing to sign their most recent outsourcing agreement,
the customer deal team at “XYZ Corporation” celebrated
at an elaborate closing dinner. Expectations that the new
outsourcing engagement would yield millions in projected
savings and provide improved customer services were
soaring. Then, after an accelerated transition, things began to
change. The deal team at XYZ Corporation began receiving
negative feedback from customers regarding the quality of the
outsourced services. Customers reported that the offshore
college graduates lacked an understanding of the business,
experienced accent difficulties and struggled to provide
solutions to customer complaints. Three months after the
“go live” date, XYZ Corporation had received multiple change
orders that had completely eroded the projected savings from
the outsourcing transaction, customer satisfaction levels were
at an unprecedented low and the vice president responsible for
customer relations was asked to pursue other opportunities.

I. Background and Introduction
Strategic business process and information technology
outsourcing transactions are complex arrangements in which
a customer entrusts responsibility for a functional component
of its business to a supplier for an extended period of time.
Unlike a merger or an acquisition which concludes shortly
after signing, a strategic outsourcing arrangement is a living
transaction that continues for years after the execution of a
definitive agreement and leaves a customer reliant on the
supplier for the continued provision of the outsourced function.
In strategic outsourcing, a customer faces a number of risks
(i) the outsourced solution may fail to satisfy a customer’s
business requirements, (ii) projected cost savings may not
materialize, and (iii) the outsourced solution may not evolve to
accommodate the customer’s changing business market. This
article provides a brief analysis of the critical success factors
during each of the following stages of the outsourcing process:
(a) opportunity identification, (b) request for proposal evaluation;
and (c) contract negotiation.   

II.	Opportunity Identification – Determining whether
to outsource
The first challenge faced by a customer is identifying an

outsourcing opportunity and determining whether to outsource.
The focus of a customer may be on increased quality, reduced
costs, or a combination of the two, but the decision to
outsource is complex and requires a thorough understanding
of the four main components of an outsourcing engagement:
•
•
•
•

a strong business case;
a defined scope of services;
a specific level of quality; and
a committed price (at specified volume levels).

These components are critical to the success of any
outsourcing transaction and can determine whether a customer
will actually receive the anticipated benefits of the outsourced
solution. Unfortunately, developing a strong business case,
defining the scope of services, and determining the level of
quality required are often major challenges. These challenges
result from the fact that the following information is rarely
identified and documented in advance of an outsourcing
transaction: (i) the component costs (e.g., hardware, software,
facilities, and labor) of the outsourced function; (ii) the scope
of activities comprising the outsourced function, and (iii)
the required level of service. Consequently, a customer
must be prepared to invest significant time and resources
into indentifying and documenting this information prior to
outsourcing. Establishing realistic expectations about the time
and resources required during the opportunity identification
stage and obtaining the commitment of senior management to
provide the required time and resources can be the difference
between success and failure.

A. Business Case – The Justification for the Deal
A strong business case provides the strategic and economic
justification for pursuing an outsourcing opportunity and is
one of the most critical determinants of the success of an
outsourcing engagement. If the business case underlying
the strategic outsourcing is flawed, then the outsourcing will
likely fail.
In the initial example, XYZ Corporation focused on maximizing
its potential cost savings to the detriment of the overall
outsourced solution. The offshore solution selected failed to
account for the time, training and investment required to satisfy
the quality requirements of XYZ Corporation. After accounting
for those additional investments, the adjusted business case no
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Critical Success Factors in Negotiating
Outsourcing Transactions
longer supported the selection of the outsourced solution and
the confidence of senior leadership had been lost.
The preparation of a strong business case requires a thorough
understanding of:
the activities comprising the outsourced services;
the level of quality expected from the outsourced solution;
•	the internal “loaded ” cost of providing the outsourced
services;
•	the external “loaded” cost of obtaining the outsourced
solution; and
• the quantity of outsourced services consumed.
•
•

Upon completion of the business case, a customer will have
a baseline of the internal “loaded” cost of performing the
outsourced function and an accurate projection of the savings
associated with the outsourced solution that can be tracked
and reported over the course of the engagement. Strategic
outsourcing transactions live for years and often continue
through multiple generations of corporate leadership. As a
result, the ability of a customer to track and report the success
of the engagement and the realization of projected savings is
critically important to winning the support of internal leadership
and the continued investment of the resources required to
govern the delivery of the outsourced solution.

B.	Scope of Services and Service Levels – Identifying
the Desired Results
A comprehensive description of the scope of services and
objectively measureable levels of service are critically important
to the success of an outsourcing engagement because they
collectively define the result that a customer is entitled to
receive for the agreed upon price. If a customer fails to define
the scope of services or to articulate measureable levels of
service, then a supplier is likely to propose pricing that does not
anticipate all of a customer’s requirements.
In the initial example, XYZ Corporation’s rush to outsource
resulted in a poorly scoped outsourced solution with few
objectively measureable service levels. Consequently, XYZ
Corporation had very little leverage to compel the supplier to
adjust its performance when problems began arising during
transition and was required to pay substantially more in order
to obtain the expected level of service. Price Creep, as it is
often referred to by customers, can quickly erode the value
anticipated by the initial business case.
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The development of a comprehensive description of the scope
of services and objectively measureable levels of service may
require outside resources because the internal resources of a
customer are not accustomed to viewing their responsibilities
as a business function or defining measureable levels of
service. A customer can engage consultants and legal advisors
to assist with the definition of the scope of services and service
levels. The use of outside advisors carries with it an initial
cost, however, it also provides a customer with experienced
and unbiased resources instrumental in setting internal
expectations and gaining executive support during the early
stages of an outsourcing transaction. In the above example,
XYZ Corporation was reluctant to engage outside advisors
because of a desire to maximize the potential costs savings.
This initial mistake proved to be critical. Outside advisors might
have been able to set more realistic expectations regarding the
initial investments required and expand the objectives of the
outsourcing transaction to include the level of quality required,
rather than simply maximizing potential cost savings.

III. RFP Process – How to get the best deal
After developing the business case, identifying the scope
of services, and determining the required level of quality, a
customer must identify the pool of qualified suppliers. Suppliers
need to be evaluated based on established criteria and
compared based on the costs associated with performing the
outsourced function at the desired level of service. A request
for proposal that includes the following components is a useful
tool for obtaining and evaluating comparable proposals:
a clear and complete description of the services;
measureable service levels and performance credits;
• the terms and conditions of the customer; and
•	a description of the process, timeline and requirements for
the RFP response.
•
•

The RFP should be flexible enough to permit suppliers to
offer creative solutions and comprehensive enough to yield
comparable RFP responses and facilitate a fair and efficient
down-selection process. A focus on the desired results,
rather than the specific activities, will drive RFP responses to
address the business and quality requirements of a customer
and avoid dictating the specific manner in which the services
are performed.
In many instances, a customer can leverage the experience
of a supplier to optimize the outsourced function (which

often evolved over time rather than by design) and break
free from the “Same Mess For Less” dilemma that arises in
many business process outsourcing transactions. In the initial
example, XYZ Corporation assumed that the same activities
used internally to perform the outsourced function would be
effective in an offshore environment. This assumption quickly
proved to be incorrect. The offshore personnel required a
different training program than the standard training program
offered to U.S. based personnel of XYZ Corporation. The
standard training program assumed a basic level of knowledge
about the business of XYZ Corporation, an understanding
of the concerns of customers of XYZ Corporation and some
experience with the customer service model in the United
States. The offshore resources required training in these areas
and the initial training program left them unprepared.
It is important to establish a clear process for negotiating a
transaction that preserves a customer’s leverage at each stage
of the process and to insist that suppliers follow the process as
a condition of their participation. While an upfront investment of
time and resources is required, a particularly effective approach
is to engage in parallel negotiations with multiple suppliers
from receipt of the RFP responses through the execution of a
definitive agreement. This multi-supplier negotiation approach
can result in more comparable RFP responses and provide a
customer with the best contractual terms and pricing available
by maintaining a competitive environment throughout the
negotiation process.
A common process mistake is to award the outsourcing
transaction prior to completing the due diligence process and
reaching agreement on the principal terms. This mistake has
the effect of dramatically shifting leverage from a customer to
a supplier. Suppliers often use this mistake as an opportunity
to press for softened terms and price increases based on
additional information revealed during the due diligence
process. While a customer has every right to insist that
it receive the terms and pricing in the RFP response, it is
common for a customer to concede ground at this stage
because of the time and resources already invested and the
undesirable prospect of reversing the down-selection decision.
Another frequent mistake is to enter into a letter of intent
prior to completing the due diligence process and reaching
agreement on the governing terms. Again, this mistake shifts
leverage to a supplier during the final stages of negotiation
and often commits a customer to pay for diligence activities

that would otherwise be considered a pursuit cost borne by
the supplier.

IV.	Negotiating for Success – How to maintain
leverage after you sign
If the negotiation process is properly structured, a customer
can generally preserve its leverage through the execution of a
definitive agreement. However, following the execution of a
definitive agreement, the balance of leverage can quickly shift
from a customer to a supplier as control over the outsourced
function transitions from a customer to a supplier and a
customer becomes dependent on a supplier for the outsourced
services. As a result, it is critical that a customer preserve
sufficient leverage, through the outsourcing agreement and
its business influence, to drive a supplier to provide
the outsourced services at the agreed upon price and level
of service.

A.	Strategies for Success – Approaches to
Performance Leverage
1. Service Levels and Performance Credits.
A customer can drive excellent performance of the services
by introducing service levels that objectively measure the
outsourced services and requiring payment of performance
credits if the service levels are not met. In order to be effective,
service levels should be:
an objective measurement of the services;
within the control of the supplier;
• designed to drive the desired behavior; and
•	flexible enough to accommodate changes in a
customer’s requirements.
•
•

Strategic outsourcing agreements should require the supplier
to pay a performance credit to a customer in the event that
the service levels are not satisfied. While the amount of the
performance credits is always a heavily negotiated topic,
the amount should generally be an approximation of (i) the
diminished value of the services resulting from a service level
failure; and (ii) a supplier’s margin of profit on the outsourced
services. This practice will ensure that a customer is generally
compensated for the loss associated with the service level
failure and prevent a supplier from profiting from poor
performance.
The strategic outsourcing agreement should provide a
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customer with the ability to modify service levels and reallocate
performance credits, without approval from a supplier or
payment of additional fees, in order to adapt to the changing
requirements of a customer’s business and the dynamic nature
of the marketplace. It can also be beneficial to contractually
require a supplier to deliver year over year improvements in
the level of service as the outsourced solution is optimized,
component technologies are improved and the service delivery
organization becomes more experienced. If the agreement
does not afford a customer these rights, then the outsourced
solution may become static and a customer will have little
leverage to compel a supplier to invest the resources required
to improve and adapt the outsourced solution to the business
needs of the customer.
2. Performance Representations.
Aspects of the outsourced services which cannot be
objectively measured require performance representations
that force a supplier to take action in the event that the
outsourced services are not provided at an acceptable level.
For example, a customer may require: (i) satisfaction of industry
standards applicable to a first tier provider of the services; (ii)
performance of the services using an adequate number of
employees with the education, training, skills and experience
required to perform their assigned responsibilities; (iii) that
the services possess the features, functionality, compatibility,
interoperability, configuration, scalability, performance and
integration capabilities required by a customer; and (iv) any
deliverable be tested by a supplier and satisfy the applicable
acceptance criteria when delivered to a customer. The
foregoing performance representations, while somewhat
subjective, can create leverage for a customer to drive
adjustments in the performance of a supplier.

B.	Strategies for Success – Approaches to
Pricing Leverage
In addition to performance leverage, a customer can maintain
pricing leverage which compels a supplier to increase the
efficiency of its delivery of the outsourced solution by:
•	employing a multi-vendor strategy which permits a

customer to shift volume between suppliers without
incurring transition costs or disruption to the services;
•	contractually requiring a supplier to provide most favored

customer pricing;
•	contractually requiring a supplier to reduce the price to
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benchmarked market levels; or
•	contractually requiring a supplier to deliver year over

year decreases in the price through process optimization
techniques.
These strategies have positive and negative features. While the
mutli-supplier strategy can create a competitive environment
and drive market pricing, it requires a customer to split volume
between multiple suppliers which can dilute any potential
volume pricing discounts and increase the cost associated with
supplier management. A customer can require benchmarking
and most favor company provisions in the outsourcing
agreement, but the effectiveness of these provisions varies
widely depending on the specific terms of the provisions.
When negotiated properly, these provisions can afford a
customer a useful mechanism for triggering price negotiations
as the market shifts over the course of a multi-year agreement.
A customer can also benefit from committed productivity
gains which require the supplier to identify and implement
process improvements that reduce the year over year cost
of the services by a specific amount. Committed productivity
improvements provide a useful tool in setting the expectations
of the parties and a means for tracking the realization of
projected cost savings.

C.	Strategies for Success – Approaches to
Exit Leverage
The last strategy used to maintain performance and pricing
leverage throughout the term of an outsourcing engagement
is to negotiate in advance for the rights required to terminate
and transition from the outsourcing arrangement to an internal
solution or to an alternative supplier. If not properly negotiated
in advance, a customer may be in the position of negotiating for
transition support services at the time the services are required
which can result in a substantial risk of business disruption
and unanticipated charges. A supplier should be contractually
committed to satisfy the service levels and retain the key
members of the service delivery organization during the exit
transition in order to minimize the potential service disruption
that results from a supplier moving its best resources away
from a customer’s account after it is informed of a customer’s
decision to re-source the services. In addition, a customer
should have a contractual right to visibility, generally through
a regularly updated procedures manual, into the process,
personnel, software, equipment and facilities used by the
supplier to perform the outsourced services. Such visibility

is critical in developing an alternative solution and re-bidding
the outsourced function. In the initial example, the services
were never properly scoped and a procedures manual setting
forth the specific requirements of the outsourced solution
was never completed. This made the process of identifying
the components of the outsourced solution, correcting the
deficiencies in the outsourced solution and re-bidding the
outsourced function a significant challenge for XYZ Corporation.
Additionally, XYZ Corporation was unable to clearly prove its
right to terminate the outsourcing arrangement for cause
and did not have the contractual rights required, during the
early years of the contract, to terminate the outsourcing
arrangement for convenience and transition to an alternative
provider. Also, XYZ Corporation did not employ a multi-supplier
strategy and was unprepared to shift volume from the underperforming supplier to an alternative supplier. As a result, XYZ
Corporation was forced to negotiate with the supplier for the
rights required at a point in time when it critically needed them.
Without the leverage required, XYZ Corporation was required
to pay substantial charges in order to terminate the outsourcing
arrangement and transition to an alternative provider. If XYZ
Corporation had employed a few of the strategies described
above, it could have preserved its exit leverage and avoided the
trap and additional charges.

V. Conclusion
Strategic outsourcing engagements are complex, continue for
years after the execution of a definitive agreement and require
a customer to rely on a third party for an important business
function. While strategic outsourcing offers tremendous
opportunity for reduced costs and increased quality,
outsourcing transactions can fail, as in the hypothetical example
provided at the beginning of the article, and when they do fail,
the result can be devastating to a customer and the individual
people involved. While the possibility of failure is real, the
critical success factors and strategies identified in this article
can increase the probability of success and avoid many of the
risks associated with outsourcing engagements, including, as
in the initial example, the risk of being invited to pursue other
opportunities.
If you have questions regarding this article or any aspect of a
strategic outsourcing engagement, please do not hesitate to
contact any of the members of the commercial outsourcing
team at Kilpatrick Stockton. We deal with these issues every
day, employ practical solutions and are glad to assist.
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