
Office Depot/Staples 'cluster' key to FTC case – an alysis 
 
  *   Properly defining the relevant market FTC’s burden 
  *   Exclusion of ink and toner may be improper 
  *   ’Mission critical’ defense arguments lack substance 
________________________________ 
 
Regulators fighting Office Depot (NASDAQ:ODP) and Staples (NASDAQ:SPLS) face a decision 
from the judge that may hinge on the veracity of the government’s relevant product market. 
 
The issue of whether the Federal Trade Commission (FTC) gerrymandered its market has 
repeatedly surfaced during the government’s pursuit of a preliminary injunction against the 
proposed merger. 
 
This news service spoke to various independent sources to assess holes in the arguments of 
both the FTC and the merging companies. 
 
Judge Emmett Sullivan is expected to decide by 10 May whether to grant the FTC a preliminary 
injunction, which would effectively halt the USD 6.3bn combination of the nation’s two largest 
office supplies companies. The government alleges Office Depot and Staples are the primary 
competitors for providing the products to large corporate customers. 
 
Judge Sullivan held a 10-day hearing in federal court in Washington DC that ended on 5 April. 
Final arguments were held on 19 April. 
 
In its case, the FTC defined the relevant product market as “consumable office supplies,” such 
as pens and paper, which constitute a so-called cluster market. 
 
A cluster market is used in antitrust theory to group separate individual relevant product 
markets, such as the individual market for paper and the individual market for pens, into a wider 
market for analytical convenience. 
Clustering is appropriate “only when the individual products face similar competitive conditions,” 
according to the government’s proposed findings of fact. 
 
The FTC excluded ink and toner for printers from the cluster because they are sold under 
different competitive conditions, the government wrote. Large customers have numerous 
providers for ink and toner in addition to Staples and Office Depot, the government wrote. 
 
This is a reversal of course from the government-blessed merger of Office Max and Office 
Depot in 2013, when the FTC included ink and toner in the relevant market. Whether ink and 
toner is part of the FTC’s cluster market is a factual question, not a legal question, the first 
antitrust attorney said. 
 
FTC attorney Tara Reinhart has said that the inclusion of ink and toner “has no bearing on the 
strength of our case.” Many large business-to-business customers purchase ink and toner 
through managed print services (MPS) programs often offered by ink and toner manufacturers 
such as HP (NYSE:HPQ). “The shift to MPS has been recent and rapid,” the FTC wrote in its 
proposed findings of fact. 
 



The judge should not venture into the weeds of the merits of the case for the preliminary 
injunction, said the first antitrust attorney. The judge must decide whether the FTC has met its 
burden in alleging harm in a market, the attorney said. 
 
However, cases do exist where the judge decided that the government gerrymandered the 
relevant market so completely that it could no longer be considered a real market, this attorney 
said. 
 
“If the judge concludes that the FTC is just monkeying around with the market and has created 
an artificial construct to make its case, the judge is justified in saying that the FTC has fallen 
short of what it has to do at a very early stage,” the first attorney said. 
 
Even though the inclusion of ink and toner in the FTC’s market is a factual question, “it’s still a 
legal requirement that the government have a properly defined product market,” which is likely 
why the defense spent so much time attacking the FTC’s market, the first attorney said. 
 
The historical standard for that sort of ruling is unclear, this attorney said. However, a judge 
ruled against the Department of Justice in the famous 2004 PeopleSoft/Oracle (NYSE:ORCL) 
case in part because the government’s relevant market included a limited number of 
competitors, therefore excluding other relevant players and distorting the merging parties’ 
combined market shares. 
 
Diane Sullivan, a litigation partner at Weil, Gotshal & Manges who leads the Staples team, has 
referred to the FTC’s economic analysis as “voodoo economics.” She has also said during the 
hearings that the FTC’s exclusion of the ink and toner from the relevant product market 
incorrectly elevates the proposed merger parties’ market share. 
 
The bottom line is if the judge really believes that the FTC gerrymandered the relevant market 
for its own purposes and created a market that is not real, the judge could decide that the FTC 
has not met its burden, the first attorney said. 
 
Judge Sullivan said on 5 April at the Office Depot/Staples preliminary injunction hearing that the 
exclusion of ink and toner seemed to be a problem for the government. He also noted that at 
least nine witnesses said ink and toner falls under the category of consumable office supplies. 
 
The second antitrust attorney said that ink and toner seems to be part of consumable office 
supplies, agreeing that the FTC seemingly gerrymandered its market. “I would have never 
brought a complaint,” this attorney said. 
 
The defense’s decision to rest without calling any witnesses indicated their belief that the FTC’s 
evidence was insufficient, said Melvin Orlans, counsel at Hunton & Williams, who was part of 
the FTC litigation team that successfully blocked Staples’ first attempt to acquire Office Depot in 
1997. 
 
The defense attorneys had to feel pretty comfortable that the judge would rule in their favor in 
order to take that risk, Orlans said. "Most likely the defense believed that they have a strong 
case and that the FTC failed to meet their burden to prove otherwise," he said. 
 
‘Mission critical’ not directly relevant to antitrust law 
 



In court, the defense argued that products such as pens and paper are not critical to the mission 
of Staples’ and Office Depot’s large corporate customers, in contrast with the restaurants and 
hospitals that rely on US Foods and Sysco (TICKER) to deliver food. 
 
The FTC successfully blocked the merger between US Foods and Sysco - the only two national 
US food distributors - last year. 
 
The implication is that corporate customers of Staples or Office Depot do not need timely 
deliveries of pens and paper to succeed in the same way a restaurant needs fresh food from 
Sysco or US Foods to succeed, an economist familiar with the Office Depot/Staples case said. 
 
There is no antitrust exemption for products that are not “mission critical,” the economist and the 
second antitrust attorney said. This is not a concept that exists in antitrust law, the first antitrust 
attorney said. 
 
The defense’s intent was probably to illustrate that a potentially delayed delivery of “consumable 
office supplies” from a source other than Office Depot and Staples would not destroy the value 
of the products or the customer’s business the way it might destroy a restaurant’s business, the 
first antitrust attorney said. 
 
“It’s an artful way of broadening the number of suppliers and of illustrating that the customers 
can search around a little more and that there are options that exist,” that attorney said. “Those 
options may not be the most convenient, but they are still out there.” 
 
Orlans said the major hurdle for the FTC in mergers that affect business-to-business customers 
is the assumption that a large business has a lot of options for avoiding a price hike. 
 
“The stronger the customer, the greater the resources at the customer’s command in order to 
offset a price increase,” he said. “In that regard, it’s maybe a tougher row to hoe because these 
are large, sophisticated businesses.” 
 
Office Depot did not immediately respond to requests for comment. Staples declined to 
comment. 
 
Staples is represented by Weil, Gotshal & Manges; Cozen O’Connor; and Goldman Ismail 
Tomaselli Brennan & Baum. 
 
Office Depot is represented by Simpson Thacher & Bartlett; Godfrey & Kahn; and Finn Dixon & 
Herling. 
 
The case is Federal Trade Commission et. al. v Staples, Inc. and Office Depot, Inc., 1:15-cv-
02115-EGS, in the US District Court for the District of Columbia (Washington DC). 
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