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PaRR’s specialist reporters were on the ground at the recent EU-China IP Forum in 
Suzhou, and are proud to bring you unrivaled coverage of this key event.

The forum, co-organized by Renmin University and IPKey under the framework of a 
new EU-China co-operation arrangement, focused on legal protection and innovation 
in technology and culture. It was the third co-operative IP project between China and 
EU and the first to involve Chinese academics alongside antitrust and IP experts, 
lawyers, corporate counsel and judges from China and Europe.
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China should have national IP strategy 
to seize opportunities in open source 
code era, legal academic says
China should have an overall national intellectual property 
strategy to seize the opportunities in the open source code age 
in the internet industry, according to Zhang Ping, a professor at 
the Law School at Peking University.

She predicted that in the near future there would be an IP 
war in the open source code field, in which many internet 
giants such as Google had already constituted their own open 
platforms and established competitive advantages, Zhang said 
at the EU-China IP Forum, held recently in the city of Suzhou. 
China should develop its own standards and enhance its 
strength in IP via opening source code, she said, adding that IP 
strategies in open source code were different from traditional IP 
systems, which emphasized protection.

China had missed good opportunities to develop its own brand 
names and now it should not miss the opportunity to develop 
competitive heft through open source code, said Zhang, who 
has been involved in the drafting of the country’s IP strategy 
with the State Intellectual Property Office (SIPO).

An IP system had been operating in China for more than 30 
years, but Chinese companies were still at the low end of the 
IP value chain and the whole country’s innovation outcomes 
were still not so efficient, she said, because its economic 
development strategy encouraged an original equipment 
manufacturing (OEM) economy when the IP system was 
introduced. OEM companies didn’t need innovation, just the 
ability to copy. That’s why Chinese companies relying mainly on 
OEM orders were still weak on IP, Zhang said.

However, the Chinese government had poured many resources 
and investment into public organizations such as universities 
and public research institutes, which had proved to be 
ineffective in generating commercially viable IP due to their low 
desire to pursue monopolistic profits, Zhang said.

It had been proved that only large companies that have a desire 
to pursue monopolistic profits would invest hugely in innovation 
and realize the value of that innovation via IP systems, Zhang 
said.

“We should realize that IP doesn’t necessarily encourage 
innovation,” Zhang said. “The fundamental nature of the IP 
system is to encourage monopoly, legal monopoly.”

She said China should encourage entities that have 
monopolistic desires to innovate through its IP system. 
Meanwhile Chinese companies should also realize that the IP 
system is a tool to participate in market competition, she said, 
adding that they should consider how to use IP strategies to 
compete globally instead of just using innovation to apply for 
government subsidies or enjoy tax advantages.

by Lisha Zhou and Gary Gao in Shanghai
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FRAND promise doesn’t mean SEP 
holders can charge only unified 
royalty fees, Chinese SPC judge says
The promise of fair, reasonable and non-discriminatory (FRAND) 
doesn’t mean a standard essential patent (SEP) holder can 
charge only the same royalty fees to different licensees, 
according to judge Zhu Li from the intellectual property tribunal 
at China’s Supreme People’s Court (SPC).

Courts should be cautious in determining whether royalty fees 
charged by SEP holders are FRAND because only when royalty 
fees significantly exceeded a reasonable range and competition 
was harmed would China’s Anti-Monopoly Law (AML) be 
applied, Zhu said at the EU-China IP Forum held recently in the 
Chinese city of Suzhou.

As for how to determine FRAND royalty fees, neither the 
Anti-Monopoly Law nor the Patent Law offered clear guidance, 
Zhu said. However, he said, some economic analysis tools 
and market surveys could be helpful. Elements that should be 
taken into consideration when concluding whether a royalty 
fee is FRAND include the value of the SEP, royalty fees for the 
technology before it became an SEP, and reasonable market 
prices for the SEP agreed by two parties on a reasonable and 
willing basis, Zhu said.

Zhu was one of the SPC judges who authored the ruling in 
the landmark antitrust lawsuit between Tencent and Qihoo 
360, according to Huang Yong, the moderator of Panel II at the 
Forum.

The SPC is currently in the process of deciding whether 
to grant a retrial over the FRAND rate dispute in Huawei v. 
InterDigital. As previously reported by PaRR, InterDigital filed 
a petition for retrial on 14 April 2014, “seeking dismissal of the 
judgment or at least a higher, market-based royalty rate for a 
license to InterDigital’s Chinese standards-essential patents”. 
The Guangdong High People’s Court in October 2013 affirmed 
a lower court ruling that InterDigital had abused its market 
dominance by charging Huawei excessive patent licensing fees 
and that a FRAND rate in the case should be 0.019% of Huawei 
phone’s value.

In his speech, Zhu said that when determining a relevant 
market in an SEP-related lawsuit, some Chinese courts believed 
every SEP licensing market constituted a single relevant market 
and that every SEP holder had 100% control in that relevant 
market.

“In my opinion this conclusion is conditional,” Zhu said. 
“When we define an SEP’s relevant market and its market 
position, we must never forget to check whether there are any 
interchangeable standards in that market.”

Only when an SEP is irreplaceable or when a patent is essential 
in competing standards could the conclusion be drawn that the 
SEP holder had a 100% share of its licensing market, Zhu said.
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Zhu said every IP lawsuit touched on the issue of how to 
balance the relationship between innovation and competition. 
When a company innovated by exercising its patents and 
creating certain exclusive effects, that did not necessarily 
violate the AML, Zhu said. The AML only applied when a 
company had a market-dominant position and when the 
exercise of patents prevented other undertakings from entering 
a market - for example, when a company did not open source 
code to licensees, therefore preventing them from developing 
new products, Zhu said.

Zhu cited a Sichuan Dexian Technology lawsuit alleging 
abuses of dominance against Sony and its Shanghai joint 
venture with SVA Technologies as an example. The case was 
brought to the Shanghai No 1 Intermediate People’s Court in 
November 2004, before the AML was introduced in late 2008. 
Sichuan-based battery producer Dexian alleged that Sony, which 
had a market-dominant position at that time, had adopted a 
technology called InfoLITHIUM in batteries for the company’s 
digital cameras, which resulted in other brands of batteries 
being excluded from entering the digital camera market without 
obtaining its technology.

Dexian claimed that Sony and its JV had abused market 
dominance and engaged in tie-in sales of batteries and digital 
cameras, violating the Anti-Unfair Competition Law. The 
court ruled that the defendant had imposed the InfoLITHIUM 
technology, which was the company’s patent, on its lithium 
batteries. The technology established data communication 
between cameras and batteries through setting up certain 
parameters and enabled the camera to show the remaining 
charge in the battery. But the court did not find any evidence to 
show that Sony had imposed any intelligent parameters other 
than the one to show remaining energy that could exclude non- 
Sony batteries, and dismissed the plaintiff’s motion.

Zhu said Sony had innovated through exercising its patents, 
which had resulted in certain foreclosure effects around Sony 
digital camera batteries. But he said that behavior should not 
be challenged under the AML; the AML would not apply even if 
exercising a patent influenced competitors.

by Lisha Zhou and Gary Gao in Shanghai
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Court system’s technical investigators 
should work with expert witnesses, 
says judge
An optimal judicial technical fact-determination system should 
involve a combination of the technical investigative system and 
the expert witness mechanism, according to Song Jian, chief 
judge at the IP tribunal of the Jiangsu Provincial High People’s 
Court.

Song made the remark in a speech at the China-EU IP Forum in 
Suzhou on Sunday (10 May).

Currently, opinions from technical investigators, who in China 
are court-employed assistants that help judges understand 
complicated technical issues in IP litigation, are heard only by 
judges and not in courts, Song said. She said it was highly likely 
that rulings clearly based on technical investigators’ opinions 
would be challenged by parties involved in IP cases because 
the opinions they gave underpinning such rulings were not 
crossexamined.

Conversely, she said, expert witnesses – presented as they 
were by plaintiffs or defendants – could be inherently biased 
because they were hired by those parties.

She said the system of having stand-alone technical 
investigators and expert witnesses had shortcomings related to 
the inability to question the former and bias among the latter, 
and that they would function better together than separately. 
Under such an arrangement, technical investigators’ opinions 
could be examined by expert witnesses and expert witnesses 
could avoid bias with the help of technical investigators, she 
said.

Song said her experience of case hearings showed that 
technical investigators and expert witnesses often fostered a 
highly beneficial atmosphere for discussion of technical issues 
and could ensure fairness and accuracy in determining technical 
facts.

Technical investigators made their debut in China at the 
Supreme People’s Court’s (SPC) 22 April hearing of a patent 
infringement case between Eli Lilly and Changzhou 
Huasheng Pharmaceutical.

The SPC has published provisions on the role of technical 
investigators in court hearings, in which they are defined as 
assistants to judges, sitting to the left of judges’ assistants in 
court while court clerks sit to the right of judges’ assistants. 
Technical investigators can question all involved parties in court. 
They offer opinions on technical issues and answer judges’ 
questions, but they don’t have the right to vote on court rulings, 
according to the SPC provisions.

Technical investigators, established in Germany, Japan, South 
Korea and Taiwan, were introduced in China in tandem with 
the launch of specialized IP courts in Beijing, Shanghai and 
Guangzhou.

The expert witness system was first introduced in China when 
the SPC published a judicial interpretation on civil antitrust 
litigation in May 2012.

Song also called for the establishment of a specialized IP high 
court that could take appeal cases from the three specialized IP 
courts, which currently go to provincial high people’s courts.

“This would make the IP court system complete,” she said.

The SPC has said it will let the three IP courts operate for three 
years before it decides on any subsequent steps in their further 
development.

by Gary Gao and Lisha Zhou in Suzhou



EU-China IP Forum4

May 12

Chinese courts change attitude in IP-
related internet rulings
Chinese courts have become more selective in applying the 
“safe harbor” rule in intellectual property (IP) infringement 
cases in the internet sector, said Jiang Ying, Chief Judge of 
Court 1 of Beijing IP Court.

Speaking at the first session at the China-EU IP Forum held 
in Suzhou, Jiangsu province, on Sunday, Ying said the courts’ 
attitude in applying this rule has changed in some recent 
lawsuits involving internet infringement.

According to Ying, China’s enforcement over IP protection is 
dependent on its economic development. When the internet 
economy was introduced in China, internet service providers 
faced a lot of lawsuits. At that time, there were arguments 
within the court system on how to rule on such internet-related 
infringement lawsuits, she said.

Some insisted the cases should be considered in the same light 
as other traditional infringement cases. Others were worried 
the emerging internet economy would be killed off if patent or 
copyright protection was overemphasized. As a result, Chinese 
courts adopted moderate IP protection in ruling on internet 
copyright infringement cases so as to make sure internet 
industry growth was not stunted, Ying said.

This moderate approach by Chinese courts in internet IP cases 
is seen as similar to the “safe harbor” approaches of other 
countries where laws exempt certain conducts from being seen 
as a violation.

One of the most notable safe harbor provisions is the one in the 
US Digital Millennium Copyright Act, which protects internet 
service providers from the consequences of their users’ 
actions.

“Today the internet sector has finished its ‘primitive 
accumulation’ and the time has come for it to assume more 
social responsibilities of protecting IP,” she said, suggesting that 
internet companies should start to do more in IP protection.

Ying added that she is opposed to using foreign case law to 
evaluate domestic IP cases. “China has its own characteristics, 
IP rights that had won court support overseas don’t necessarily 
have to be supported by Chinese courts,” she said.

The Beijing IP court judge said she agreed with the notion that 
there is no such thing as a small IP lawsuit because IP rules 
are established through every IP related trial. Each ruling of 
IP related litigation will guide the development of the relevant 
companies and industries, she said. Therefore it is very 
important to establish an innovation-friendly judicial system 
through IP related rulings, she concluded.

by Gary Gao and Lisha Zhou in Suzhou
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China, EU to sign IP co-operation pact 
at June summit
Leaders from China and the European Union are expected to 
sign a memorandum of understanding on mutual co-operation 
in intellectual property matters at the 17th EU-China Summit 
in Brussels at the end of June, says Chen Fuli, Deputy Head 
of the Department of Treaties and Law of China’s Ministry of 
Commerce.

The MOU will be signed as part of a celebration of the 10th 
anniversary of two sides’ co-operation on IP issues, said Chen 
in a speech at the EU-China IP Forum in Suzhou, Jiangsu 
province, on Sunday (10 May).

The MOU, however, is a conceptual framework, and will not 
include concrete measures, he told PaRR on the sidelines of 
the forum.

The Sunday forum was the third co-operative IP project 
between China and EU during their 10-year cooperation, and 
the first event to involve Chinese academics, Chen said. The 
forum was co-organized by Renmin University and the IPKey, an 
organization co-financed by the European Union and the Office 
for Harmonization in the Internal Market (OHIM) under the 
framework of the new EU-China co-operation arrangement.

On Tuesday, Chinese government officials will hold a working 
group meeting with their EU counterparts in Beijing, exclusively 
to discuss IP issues, according to Chen.

Meanwhile, the EU-China IP Dialogue, a pact signed at the 
Sixth EU-China Summit in 2003 to enhance communication 
on IP issues, will also be upgraded to the vice-ministerial level 
because IP issues have become increasingly important, Chen 
said. Currently, dialogue takes place only between division 
heads, he added.

by Gary Gao and Lisha Zhou in Suzhou
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Beijing IP court looks to add 
headcount as work piles up
Beijing’s new specialized intellectual property court is set 
to expand its authorized judge headcount as its judges are 
increasingly overwhelmed by filings, which are expected to 
exceed 10,000 this year.

The Beijing IP Court currently has 25 judges, including presiding 
judges, and its authorized judge headcount is 30, the court’s 
chief justice, Su Chi, said at the EU-China IP Forum, held in the 
city of Suzhou on Sunday. Since its launch in November last 
year, the Beijing IP court has received more than 4,000 cases 
and has given rulings on nearly 1,000, Su said. At the moment, 
each judge at the court has around 200 cases on hand, he 
added.
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The court’s workload is increasing quickly because China’s two 
big IP-related government agencies – the State Intellectual 
Property Office and the Trademark Office – are under its 
jurisdiction, Su said, adding that cases involving the two 
agencies accounted for over 70% of total received cases. PaRR 
reported last year that as of 5 December, one month after its 
official launch, the court had received 221 cases, averaging 
about 10 cases per judge.

Its overall headcount is 100, including legal assistants and 
technical investigators.

A consensus has been reached among decision-makers and the 
whole court that the headcount has to be increased, said Su.

Su expected that 36% to 40% of the cases the court receives 
annually would involve foreign companies or IP owners.

The IP court, which has the same authority as Beijing’s 
intermediate courts, is one of three IP courts that China 
has established to enhance IP protection. The others are in 
Shanghai and Guangzhou.

by Gary Gao and Lisha Zhou in Suzhou
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Beijing courts ordered to contribute to 
IP case database
Courts at all levels in Beijing have been ordered to contribute 
to the country’s first intellectual property case database, which 
was unveiled recently, said Su Chi, chief justice of Beijing’s 
specialized intellectual property (IP) court.

In a speech at the EU-China IP Forum held in the city of Suzhou 
on Sunday, Su said he is leading the construction of the 
database, which was set up by the Supreme People’s Court 
(SPC) at the Beijing IP Court on 24 April. The database collects 
IP cases and aims to lay out judiciary standards and policies 
to help improve the consistency and impartiality of Chinese 
courts’ ruling on future cases. A model of forming a complete 
caseguiding system will be explored, said Su, adding that it 
will involve a great deal of complicated technologies including 
establishing its own search engine.

Su said preceding IP cases as well as the IP laws and judicial 
interpretations are complementary and supplementary as to 
the IP protection system.

He also noted that he appreciated the west’s recognition of 
preceding cases as well as their guiding effects. Instead of 
completely copying other nations, China should learn from 
western countries’ success and establish a more scientific IP 
case-guiding system based on China’s practices, he said.

Su further urged Chinese IP judges to communicate with 
western IP judges to see how they deal with similar IP issues.

The launch of the database follows the 18 March establishment 
of a research center by SPC on judicial protection of IP rights, 

designed to promote academic study among IP judicial 
practitioners and scholars and help them engage in training 
and gaining international experience in order to improve judicial 
protection for IP rights in China.

by Gary Gao and Lisha Zhou in Suzhou
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