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Dear Reader: 

We are very pleased to share with you this year’s edition of PaRR’s Global Trends Monitor. 

What a difference a year makes. Twelve months ago, the idea of the United Kingdom 
departing the European Union or Donald Trump securing the White House were seen 
as flights of fancy. Only the bold would have predicted that the US and the EU would be 
following on the coattails of China’s National Democratic Reform Commission when it 
came to the intersection of intellectual property and antitrust. 

“All changed, changed utterly,” as my fellow countryman once wrote.      

In the current environment, the need for unbiased, actionable insight has never been 
higher. To this end, our editorial team has discussed enforcement priorities for the coming 
year with the key competition regulators across the globe to help our subscribers make 
better informed decisions. We also look back at the most notable developments of the past 
year to tease out the important lessons we can learn for the year ahead.  

In China, new guidelines on intellectual property and the auto industry are being drafted 
while administrative monopolies are also in the sights of enforcers.  Moreover, a host of 
other jurisdictions are in the process of updating or enacting competition laws across the 
Asia-Pacific region. In Europe, competition chief Margrethe Vestager consolidated her 
reputation as one of the European Commission’s strongest members during 2016 in what 
was a record year for cartel fines. In Washington, the Department of Justice anticipates 
the recent merger wave to continue as the Federal Trade Commission and Federal 
Communications Commission signal possible shifts in their enforcement priorities under a 
new administration.    

We hope you find our report useful and, as always, we welcome your feedback.

Raymond Barrett  
Managing Editor 



CONTENTS

CHINA
NDRC sector probes have unfinished 
business as agency takes lead on 
guidelines

4

MOFCOM makes mega deal review 
a priority, increased international 
cooperation expected

6

SAIC to strengthen competition, 
antitrust law enforcement in 2017

9

ASIA
Australia 12

Hong Kong 14

India 15

Indonesia 17

Japan 18

Malaysia 19

Philippines 20

Singapore 21

South Korea 22

Taiwan 23

Rest of Asia 24

USA
Department of Justice 27

Merger Review 30

White House to play Trump card on 
mergers?

33

Federal Trade Commission 35

Civil Litigation 39

BRAZIL 41

EUROPEAN UNION
EC – Directorate General for 
Competition

43

Brexit spurs fears of wider global 
disentanglement

50

National Competition Authorities 52

Damages Directive 56

2017 Global Trends Monitor3



CHINA

NDRC sector probes have unfinished business as agency 
takes lead on guidelines  
by Lisha Zhou 

China’s National Development and Reform Commission 
(NDRC) is expected to continue its antitrust enforcement 
in the same sectors it investigated in 2016, namely 
manufacturing, medical devices, pharmaceuticals, auto 
and container shipping industries in 2016.

By year end, the NDRC closed high-profile antitrust 
investigations into Medtronic and General Motors. On 1 
March, the agency said 11 container shipping companies 
cut terminal handling fees as a result of its year-long 
investigation into ocean shipping.

Investigations into pharmaceuticals, medical devices, 
smart devices and automotive sectors are ongoing and 
may produce outcomes this year. 

Antitrust enforcement bodies will also focus on the 
e-commerce and financial services sectors in 2017, said 
Francois Renard, the head of Allen & Overy Great China. 
The NDRC believes the best advocacy of Antimonopoly 
Law is enforcement. 

The responsibility for antitrust enforcement is expected 
to shift from central government agencies to provincial-
level agencies, Zhan Hao, Managing Partner of Anjie Law 
Firm, told PaRR. 

“The NDRC believes 
the best advocacy of 
Antimonopoly Law is 

enforcement”

Antitrust guidelines
The antitrust guidelines on intellectual property rights 
(IPR) have been submitted to the Antimonopoly 
Commission (AMC) of the State Council. The AMC office 
has formed a working group to integrate the respective 
drafts guidelines submitted by the NDRC, the State 
Administration for Industry and Commerce (SAIC), 
the Ministry of Commerce (MOFCOM) and the State 
Intellectual Property Office (SIPO). 
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On 23 March, the Antimonopoly Commission of the 
State Counicl announced a draft of the integrated IPR 
guidelines for public comment. However, it is unclear if 
the integrated IPR antitrust guidelines will be formally 
released in 2017. 

Other five NDRC led antitrust guidelines -- for the auto 
industry, leniency program, commitments, exemptions 
and illegal gains, and fine calculations – are expected to 
come out this year as they are confined to procedure and 
should be quickly approved, Roger Zhang, consultant for 
the East & Concord Partners told PaRR.

The approval of all outstanding guidelines will result in 
enhanced antitrust enforcement. 

Antitrust litigations involving IP
The year will also see an uptick in civil antitrust litigation, 
especially involving IPR issues. In fact, since the 
landmark patent abuse case -- Huawei Technologies 
vs InterDigital -- closed in 2011, China’s courts have 
accepted roughly 80 suits related to Standard Essential 
Patents (SEP) and antitrust issues, while the United 
States accepted more than 50 similar cases from 2010 to 
2015. China appears to have become a key battleground 
for SEP litigation, as reported.

In 2016, high profile IP-related actions were filed in 
China involving large tech companies such as Huawei 
Technologies and Samsung, Qualcomm and Meizu. 
In late 2016, IP-related antitrust suits involving purely 
foreign parties were also filed in Chinese courts. Wi-Lan 
and Apple chose Chinese courts for their IP antitrust 
actions, showing that China is becoming a major 
jurisdiction for IP antitrust cases. 

The Chinese State Council stated in its measures on 
promotion of further openness and active utilization of 
foreign capital that the IPRs of foreign investors should 
be protected through improved IPR law enforcement 
mechanisms, enhancing IPR law enforcement, and 
promoting legal aid, arbitration and mediation services. 

Breaking administrative monopoly
Administrative monopolies will continue to be an 
antitrust enforcement focus in 2017. 

The NDRC conducted three investigations into abuse 
of administrative power, including Shenzhen Municipal 
Education Bureau’s conduct in regulating student 
uniforms; Shanghai Municipal Transportation Commission 
(SMTC)’s behavior in regulating Huangpu River cruise 
business; and Beijing Municipal Commission of Housing 
and Rural and Urban Construction’s policy to maintain 
concrete prices and demand among local concrete 
producers.  

The NDRC also urged local government to cease any 
abuse of administrative power when structuring power 
utilities to provide services to newly-built residential 
quarters. The agency said in a statement that in its 
nationwide investigation into government-affiliated power 
utilities in residential compounds in the year it found 
12 provinces, autonomous regions and municipalities 
had issued and implemented relevant anticompetitive 
regulations and governments in 10 provinces have 
abolished or improved their relevant policies at the 
request of the NDRC. 
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The NDRC issued warnings to 15 departments attached 
to local governments over abuse of administrative 
monopoly in the beginning of January 2017. The 
agency found local governments guided companies in 
pricing strategies, enforced discriminatory market entry 
terms, and instructed businesses to use services and 
goods supplied by designated producers in the building 
material, clothing, power, and tourism sectors. 

Administrative monopoly will remain an interesting 
sector not only for the NDRC but also for the State 
Administration for Industry and Commerce (SAIC). 

Fair Competition Review System
The Fair Competition Review System (FCRS) will come 
into play to tackle administrative monopoly.

FCRS will be carried out on a provincial level from the 
beginning of 2017, according to an implementation plan 
issued in June by the State Council.

A liaison system among ministries has been approved by 

the State Council in January to promote the FCRS. With 
the establishment of the joint ministerial liaison system, 
some material progress of implementing the FCRS can 
be expected in China, said Huang Yong, a member of the 
Expert Advisory Board to the Antimonopoly Commission 
of the State Council.

The FCRS will also be used to ensure fair treatment of 
foreign companies as a measure to attract foreign direct 
investment in 2017. As attracting foreign investments is 
a key task for China in 2017, ensuring fair competition 
between domestic and foreign investors will be key to 
luring foreign investments going forward. 

State Council documents released on 17 January say 
Chinese government agencies should keep in mind 
FCRS when formulating foreign capital –related policies 
to ensure fair treatment between foreign and domestic 
companies. Government procurement reform measures 
should also be carried out to ensure equitable treatment 
of made-in-China products manufactured by foreign 
investors and domestic investors.

MOFCOM makes mega deal review a priority, increased 
international cooperation expected
by Qianwen Lu

China’s Ministry of Commerce (MOFCOM) will continue 
to focus on mega deal review in 2017 and expects a 
greater degree of international cooperation in evaluating 
such deals, a MOFCOM Antimonopoly Bureau (AMB) 
official told PaRR.

The year 2016 witnessed a trend in which large 
companies consolidated amid growth in Global M&As. 
The year also saw MOFCOM put more energy into 
reviewing large, complex deals while streamlining 
procedures for simple case review, MOFCOM AMB 
Deputy Director General Han Chunlin said at the 2016 
China Competition Policy Conference in January in 
Beijing.Internal procedures streamlined with new DG.

MOFCOM data shows that among a total of 395 cases 
the ministry closed last year, 324 completed reviews at 
the preliminary stage, i.e. within 30 days from the time 
the case was accepted by MOFOCOM.

Review procedures have been streamlined under the 
new director general, with stricter internal work discipline 
maintained, according to the MOFCOM AMB official.

“MOFCOM will 
continue to focus on 

mega deal review 
in 2017 and expects 

a greater degree 
of international 
cooperation”

In August, MOFCOM AMB’s new DG Wu Zhenguo took 
office, filling an eight-month-long vacancy at China’s 
merger review regulator. MOFCOM short staffing 
problem has been eased in the second half of 2016, 
witnessing the hiring of four new officials. A small wave 
of resignations occurred in the first half of the year, 
which saw three officials leave the bureau.
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A shortage of case handlers is expected to be a recurring 
issue for the regulator. MOFCOM has no more than ten 
staff directly involved in case review. 

MOFCOM can choose to outsource some projects to 
professional third parties to improve the review efficiency 
via open tendering, especially on some complex deals, 
according to the official. PaRR learned that economic 
analysis on at least two deals was outsourced to third 
party consultancies last year, including the merger 
between Dow and Dupont, and Didi’s acquisition of 
China Uber.

International cooperation 
Increasing cooperation with other jurisdictions on big 
cross border deals is also anticipated, according to 
the official. In 2016 high profile deals such as Lam 
Research’s proposed merger with KLA-Tencor, which the 
companies eventually pulled on account of regulatory 
obstacles, and Abbott’s takeover of St. Jude, have 
seen MOFCOM working with the US Department of 
Justice and Federal Trade Commission, respectively. 
It is understood MOFCOM is coordinating with EC on 
remedies and timeline in the ongoing review of the Dow/
Dupont deal.

International cooperation was evident after MOFCOM 
conditionally cleared cross-border deals which seek to 
coordinate their global remedies. In 2016, MOFCOM 
imposed conditions on AB InBev’s acquisition of 
SABMiller and Abbott’s takeover of St. Jude. 

“Companies that fail to 
duly notify the regulator 

can expect serious 
consequences.”

Stricter enforcement on failure to notify
MOFCOM is expected to strengthen supervision and 
enforcement on mergers that failure to notify. MOFCOM 
senior officials have reiterated in the past year that 
companies that fail to duly notify the regulator can expect 
“serious consequences.” Last year MOFCOM penalized 
three companies for failure to notify, according to 
announcements on its website. And in January this year, 
it fined Japanese company Canon CNY 300,000 over 
failure to notify Toshiba Medical Systems. 

MOFCOM will pay close attention to new trends in 
the M&A market in 2017, and impose conditions on or 
prohibit mergers that eliminate and restrict competition, 
said Han at the 2016 China Competition Policy 
Conference in January in Beijing, adding that MOFCOM 
will also coordinate antitrust enforcement with domestic 
industrial policies, to create a fair playing field for small 
and medium sized companies in market competition.
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MOFCOM - focus on M&A

2015 2016

MOFCOM clears 5% more simple cases in
Phase 1

% Cleared in Phase 1 % Cleared in Phase 2 % Cleared in Phase 3

89%
94%

6%
0%

9%
2%

2015 2016

Average Review Days Median Review Days

31

27

24

Phase 1
28%

Phase 2
43%

Phase 3
29%

Approved M&A a�er refiling

cleared
uncondi�onally

22%

cleared with
remedies

56%

lapsed
22%

M&A deals refiled

cleared uncondi�onally cleared with remedies lapsed

2008 2009 2010 2011 2012 2013 2014 2015 2016

Deals approved with condi�ons

1 1

4 4 44

6

2

3

914

Condi�onal clearance since 2008

Phase 1 Phase 2 Phase 3

2017 Global Trends Monitor8

https://app.parr-global.com/intelligence/view/1491549
https://app.parr-global.com/intelligence/view/1491549
https://app.parr-global.com/intelligence/view/1462818
https://app.parr-global.com/intelligence/view/1462818
https://app.parr-global.com/intelligence/view/1340221
https://app.parr-global.com/intelligence/view/1340221


SAIC to strengthen competition, antitrust law enforcement 
in 2017 
by Shanging Li

China’s State Administrations for Industry and Commerce 
(SAIC) will strengthen its focus on competition and 
antitrust law enforcement in key industries in 2017, 
maintaining a consistency of focus and pace, a SAIC 
official and several lawyers told PaRR.

Ren Airong, the head of SAIC’s antitrust unit, wrote in 
an internal document seen by PaRR that the division will 
continue to focus on industries known to have antitrust 
issues as well as emerging industries, with the overriding 
aim of improving people’s lives.

The antitrust unit has researched and investigated 
sectors and industries including the Internet, auto 
making, pharmaceuticals and medical devices in the 
past two years, co-hosting a number of industry-focused 
seminars with well-regarded Chinese Universities.

Mabel Liu, a Beijing-based lawyer from East & Concord 
Partners told PaRR that SAIC has been researching 
the Internet sector for quite some time and Internet 

companies will certainly be a focus of SAIC’s law 
enforcement in the coming year, with a focus on abuse 
of dominance cases, she added. 

“SAIC has strengthened antitrust enforcement over the 
past two- to three- years, becoming increasingly familiar 
with the process” Janet Hui, another Beijing-based 
antitrust lawyer with JunHe told PaRR.

The year 2016 marked several breakthroughs in long-
standing SAIC investigations, lawyers said. 

“Internet companies will 
certainly be a focus of 

SAIC’s law enforcement 
in the coming year”
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Major impositions
After a four-year investigations, the SAIC published its 
decision on the case of Swiss packaging giant Tetra Pak 
in November. The CNY 667.7m (USD 97m) penalty for 
abuse of dominance became the second largest fine 
meted out in the 8-year history of antimonopoly law 
enforcement in China.

SAIC’s 47-page decision on Tetra Pak was applauded 
by lawyers and antitrust experts who were generally 
impressed with its reasoning and inclusion of analysis, 
which also offered significant guidance.

Hui said that in 2017 the SAIC will continue investigating 
key cases with prudence and at its own pace, without 
bowing to public pressure, she added.

Meanwhile, Ren wrote in the internal document that 
the agency’s investigation into Microsoft for possible 
violations of China’s antimonopoly law was making 
“steady progress.” 

As reported, the SAIC has for the first time used 
concepts of retroactive discounts and customized 
discounts to illustrate the reasoning behind its Tetra Pak 
decision. “I think the SAIC’s detailed decision will make 

compliance work for companies easier going forward,” 
said Hui. “The agency will adhere to the logic, reasoning 
and method laid out in the earlier decision.” 

Hui added that it is important for companies to improve 
and enhance their internal reviews and internal 
adjustments through proper training and the agency’s 
decisions.
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Pro Anti-unfair 
Unlike the antitrust units of the MOFCOM and NDRC, 
SAIC is also responsible for investigating and prosecuting 
unfair competition, including acts of commercial bribery, 
false publicity and competitive restraints in the public 
sector, among others. The SAIC bases its prosecution of 
these violations using the Anti-unfair Competition Law 
(AUCL) rather than the Antimonopoly Law.

China’s State Council approved draft revisions to the 
Anti-unfair Competition Law (AUCL) last November and 
submitted it to the National People’s Congress (NPC) for 
final approval. On 26 February the Standing Committee 
of the NPC published draft amendments to the AUCL 
for public comment, which ended on 25 March. The 
changes are intended to boost protection of commercial 
secrets and facilitate further curbs on commercial bribery 
and anticompetitive conduct in the Internet sector. The 
draft AUCL is now before the legislature.

Ren from the SAIC noted that the agency will continue to 
work with China’s State Council on the revisions of the 
AUCL. 

The SAIC will conduct a nationwide campaign from April 
to October to crack down on competition restraints and 
monopolistic conduct in the public sector including water, 
power, gas, public transportation and the funeral industry, 
targeting illicit fees and tie-in sales.

The agency investigated 1,267 cases and closed 585 
of them, imposing approximately RMB 1.9bn in penalty 
fees by the end of the August, according to Ren’s 
internal report. 

“We believe SAIC will continue to focus investigations and 
Anti-unfair Competition Law enforcement on the public 
sector in 2017,” said Liu from East & Concord Partners.

Foreign firms accounted for 96% of China antitrust fines in 2016
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AUSTRALIA
by Yuri Nagano 

The Australian Competition and Consumer Commission 
(ACCC) aims to deter anti-competitive and anti-consumer 
behavior going forth by seeking higher penalty fees and 
even jail sentences for individuals convicted of criminal 
cartel offenses. 

The ACCC will make concerted efforts in 2017 to 
seek penalties that would make large businesses and 
executives think twice before violating competition and 
consumer rules, ACCC chairman Rod Sims told PaRR.
“We’ve got the legislation we need,” said Sims. 
However, actual penalties imposed in Australia are 
significantly lower than most other jurisdictions including 
the US, EU or Japan, said Sims.

“penalties imposed in 
Australia are significantly 

lower than most other 
jurisdictions including 
the US, EU or Japan”

The 2009 legislation on competition penalties set 
Australia’s maximum penalty fee at AUD 10m. Another 
option is to penalize companies three times the ‘gain’ 
or profit obtained from the conduct in question. There 
is also a third option. If a court is not able to determine 
the ‘gain’, the penalty can be 10% of the annual turnover 
of the company during the 12 months during which the 
conduct occurred.

The latter two penalty options—three times the gain or 
10% of annual turnover—have not been used often, said 
Sims.

Cases using these more impactful penalties are “only 
now coming to the attention of the court,” he said.
 The ACCC has been encouraged by recent court 
decisions. In December, the federal court fined banks 
ANZ and Macquarie AUD 9m and AUD 6m respectively 
for the attempted rigging of the Malaysian ringgit 
benchmark. 

Court decisions “embolden us to seek higher penalties 
for large firms,” said Sims.

Criminal cartels
In Australia, criminal cartel violations carry a jail sentence 
of up to 10 years for each offense. “I fear that only 
jail sentences for individuals in prominent companies 
will send the appropriate deterrence messages,” the 
chairman said during a recent speech. Sims declined to 
comment on when such enforcement could happen.

In 2016, the enforcer launched a criminal competition 
action for the first time in a century. It charged two 
Japanese shipping companies—Nippon Yusen Kabushiki 
Kaisha and Kawasaki Kisen Kaisha—for criminal cartel 
conduct.

Sims said his agency was on track to file more criminal 
charges in 2017. The ACCC has nearly a dozen criminal 
cartel cases in the pipeline, the chairman said.

When it comes to specific sectors, the ACCC’s 
priorities are energy, health, agriculture and commercial 
construction. Special teams were formed last year 
to monitor agricultural issues and a new commercial 
construction team was launched this year.

The ACCC coordinates with foreign agencies for its 
investigations when possible, Sims said. 

Price parity deals
The agency is also reassessing price parity agreements 
in the online travel industry in light of December’s 
landmark High Court judgement which involved travel 
agency Flight Centre. The court found that a supplier 
and agent could compete with each other and that 
agreements between them could harm competition. 
Sims said that the court decision had an impact on many 
businesses in a range of sectors, many of which were 
involved with e-commerce.
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Merger review
The regulator has been advocating for the introduction 
of a more formal merger review process. Currently, only 
an informal review process is used because the formal 
review process, which has never been used, is too 
cumbersome. 

The Australian government has accepted 
recommendations for the procedural changes to 
the merger review process, but it has not yet been 
introduced as legislation and may not go to parliament 
this year.

Sims said his agency was monitoring the rise of 
protectionism resulting from the new US administration 
cautiously and said he was ‘concerned’ about the issue. 

 “The ACCC will advocate for competition and express 
concerns where there is lack of competition, where there 
is a preference for [traditionally established, large] firms 
over those who seek to challenge them,” he said. “We 
will advocate for competition,” he said.

“The ACCC will advocate for competition 
and express concerns where there is lack of 
competition, where there is a preference for 

[traditionally established, large] firms over those 
who seek to challenge them”
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HONG KONG
by Candy Chan and Freny Patel 

Hong Kong’s Competition Commission (CC) has finally 
taken the first case to the Competition Tribunal since 
commencement of the Competition Ordinance on 14 
December 2015.

After receiving more than 2,000 complaints and 
enquires, the antitrust regulator anticipates taking two 
or three cases to the tribunal and undertaking one major 
market study every year with its current capabilities. 
Commission Chairwoman Anna Wu said the agency 
expects to bring two to three cases to the tribunal in 
2017 and undertake one major market study per year—
the petroleum sector study will be published in early 
May—and that the first case will soon be heard.   

Despite facing strong opposition to excluding voluntary 
discussion agreements (VDAs) in the shipping industry’s 
block exemption application, the commission is expected 
to issue its first block exemption order this year. The 
commission has stated it is not convinced that the 
agreements, which involve shipping lines exchanging 
market data and guidelines on recommended shipping 
rates, would foster economic efficiencies. 

Enforcement
Bid rigging and cartels have been the top priority 
for the commission and it has executed around ten 
search warrants in furtherance of cartel investigations 
across a number of sectors like construction, building 
maintenance as well as IT consultancies. The 
commission has said it got information from other 
regulators, public bodies, whistleblowers and leniency 
applicants. A number of IT businesses were reportedly 
raided in relation to a tender. 

Under a Memorandum of Understanding (MOU) jointly 
signed by the CC and Communications Authority 
(CA), the latter is tasked with enforcement in the 
telecommunications and broadcasting sectors. It is the 
only agency with merger review powers in Hong Kong 
and it has examined up to hundred cases and three 
mergers in the past year. 

Engaging with trade and professional associations has 
been a particular focus for the commission as it seeks 

to resolve potential competition concerns without 
hard-edged enforcement. The agency has reviewed the 
practices of more than 350 associations across the city 
and prices restrictions or fee scales were subsequently 
removed. 

Staffing  
Staff retention will be an important factor for the 
commission as the terms of two high ranking officials-- 
its executive director (operations) and chief executive 
officer— end in March and September respectively this 
year. 

Anna Wu, chairperson of the Commission, said the 
agency has prepared a change of leadership and 
the commission’s work will not be impacted. The 
commission has a staff of nearly 60 with around 30 
people involved in enforcement. 

Along with signing memorandum of understanding 
(MoU) with the Canadian Competition Bureau, a member 
of the Canadian agency will seconded to the Hong Kong 
authority for six months to conduct training with local 
staff, particularly in relation to cartels.
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INDIA
by Freny Patel 

Detecting anti-competitive behavior has never been 
tougher than it is today with the emergence of disruptive 
technologies. Though cartels remain the top priority for 
the Competition Commission of India, its chairperson 
Devender Kumar Sikri, said the real challenge is to 
ensure efficiency and innovation are not stifled by 
unnecessary intervention, while safeguarding against the 
abuse of market power. 

The CCI has received a fair number of cases relating 
to disruptive digital markets over the last year. A key 
question facing the authority is how to define the 
antitrust market and how to determine market power 
when services are rendered free of cost.

Regulators run a “high risk of accident” if they pass 
orders based on overreaction, said CCI member S L 
Bunker. The agency has not passed any orders pertaining 
to the online industry despite numerous complaints 
against Reliance Jio, Ola and Uber ride-hailing services, 
among others.

There is a heavy onus on competition authorities to 
ensure there is a synergy between intellectual property 
rights (IPR) and competition law, which allows IPR 
holders to enjoy the fruits of their research and at the 
same time ensure consumers are not exploited. 

Jurisprudence
Another challenge for the CCI is creating substantive 
jurisprudence. Still considered to be a relatively “young” 
regulator, competition law commenced in India eight 
years ago, the agency is waiting for the Supreme Court 
to interpret issues relating to turnover, standards of proof 
and principles of natural justice. 

Spearheading the agency since January 2016, Sikri said: 
“We are constantly evaluating ourselves and improving 
our processes with a view to evolve jurisprudence that 
conforms with international best practices”.
The much-awaited decision from the Supreme Court 
on issues including imposition of penalties and the 
jurisdiction of regulators will bring about a greater degree 
of clarity and predictability in India’s competition law, 
Sikri said. As the court decision will impact businesses, 
the CCI intends to issue guidelines to help companies 
navigate upcoming court decisions.

“We are constantly 
evaluating ourselves 
and improving our 

processes with a view 
to evolve jurisprudence 

that conforms with 
international best 

practices”

One key decision pertains to how penalties should be 
calculated when it comes to multi-product companies. 
While the Competition Appellate Tribunal (COMPAT) 
judgment in the aluminum phosphide tablet (APT) 
cartel case in October 2013 emphasized the doctrine of 
proportionality when imposing fines, the CCI challenged 
that the Competition Act 2002 talks of turnover and not 
relevant turnover. Antitrust lawyers anticipate that should 
the court rule in favor of the tribunal, it could open a 
hornet’s nest—as past CCI decisions could be contested 
based on the calculation of fines.

Contesting decisions 
A third major issue facing the CCI has been the general 
industry tendency to contest every finding and argue for 
the rejection of the director general’s report in its totality. 
There are no attempts to accept the findings, Sikri said, 
which is not in keeping with the spirit of the law and 
results in prolonged litigation and an increase in litigation 
cost. 

Pending the introduction of commitments and 
settlement provision in India, Sikri hopes that parties 
adopt a more constructive approach in respect to DG’s 
investigations. The agency also advocates companies 
to inculcate internal competition compliance programs, 
which the CCI will view as a mitigating factor in the 
event that an enterprise happens to be on the wrong 
side of competition. 
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The CCI could also up its game by going after 
international cartels. Some antitrust lawyers feel the 
agency may be avoiding the “me-too” enforcement 
against international cartels given that it has more than 
enough on its plate.

The CCI has a small team of 106 staff at the commission 
and 19 in the DG’s office against a population of 1.33bn. 
Compare this with the UK where against the population 
of 64m, the UK antitrust agency has a staff strength of 
643. Since 2011 when merger review came into force, 
there have been over 450 merger decisions; of which 
only three went to a Phase II review.  

Mergers 
Jyoti Jindagar, an advisor in the merger control 
department at the authority, said a majority of the merger 
cases filed with the CCI are from the pharmaceutical and 
financial services sectors and recently there has been a 
spurt of cases from the agricultural and hi-tech industries. 
Most of these cases are multi-jurisdictional and hence 
bring their own set of challenges, said Jindagar.

The agency is conscious of the fact that time is of 
essence when it comes to merger notifications and 
has therefore cleared on a fast-track basis cases that 
are unlikely to have any appreciable adverse effect on 
competition, said Jindagar. 

There were initial industry apprehensions that the 
merger regime (given the 210-day review period) 
would be onerous for companies. But the antitrust 
agency has proved the industry wrong, said Nisha Kaur 
Uberoi, partner and co-head, Competition Law, at AZB 
& Partners. “We are constantly evaluating ourselves 
and improving our processes with a view to evolve 
jurisprudence that conforms with international best 
practices”. she said.

According to publicly available figures, over 600 antitrust 
cases have been filed and over 80% of these cases have 
been cleared since the law came into effect. 

“CCI’s approval tends to 
come first compared to 

other regulators”

While the CCI may not have issued any decisions against 
international cartels or indicated that it is investigating 
any, legal sources said there have been numerous 
leniency applications from the automotive sector, 
including international auto part manufacturers from 
Japan. 

India introduced its leniency regime in 2009 but the 
precedent was only set earlier this year in the India 
Railways procurement matter, where the agency reduced 
the penalty by 75% for the leniency applicant under the 
lesser penalty provisions. 

Leniency applications have also been filed in the 
conveyor belt cartel and the media & satellite rights 
cartel – both these cases are pending before the Delhi 
High Court.
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INDONESIA
by Arlan Thayib

Indonesia’s Commission for the Supervision of Business 
Competition (KPPU) aimed to prioritize sectors that touch 
the lives of consumers, such as food, logistics, energy, 
and healthcare. The competition authority appears to be 
hitting its target.

Commissioners have been traveling around the country 
to inspect local markets and distribution centers in 
response to sudden spikes in the price of poultry, 
beef and chili pepper, among others. Last year the 
agency fined firms engaged in poultry processing, 
cattle importation and abattoir operations for allegedly 
manipulating supplies.

Indonesia’s food sector is burdensome, with long supply 
chains creating chronic distribution problems. Much of 
the KPPU’s resources are devoted to resolving issues 
arising from supply chain inefficiencies. The authority is 
now endeavoring to bring farmers and food sellers closer 
together geographically, while cutting out middlemen 
who pull in the most profit.

At the same time, the commission has indicated the 
cases it has lined up for the beginning of 2017: the 
suspected establishment of market barriers by leading 
bottled water brand Aqua; the suspected abuse of 
monopoly power by state gas company Perusahaan Gas 
Negara, the alleged product bundling by state-owned 
Telekom Indonesia; and the alleged abuse of dominance 
by state-owned airport logistics operator Angkasa Pura I. 

It has also recently imposed fines on the country’s two 
largest motorcycle makers, a decision that is expected to 
be appealed all the way to the Supreme Court.

The competition agency also opened a new line of 
inquiry into the pharmaceutical sector, with particular 
emphasis on alleged collusion between pharma firms, 
doctors and hospitals. The KPPU suspects that doctors 
might be receiving kickbacks from pharma firms. KPPU 
chairman Syarkawi Rauf has questioned the lack of 
affordable medicine at a time when the industry is 
growing by leaps and bounds.

Law amendment drawing closer
Lawmakers have joined KPPU officials in expressing 
optimism about the passage of an amended competition 
law this year.

The proposed amendment introduces a pre-merger 
control provision, grants the KPPU dawn raid powers, 
speaks to the issue of extraterritoriality and authorizes 
the agency to impose penalties as high as 30% of cartel-
related revenues.

Most critically, however, the amendment transforms 
the quasi-governmental agency into a duly authorized 
government body. The change in status will help the 
agency retain staff who would otherwise have left due to 
the current lack of pensions and perks enjoyed by bona 
fide civil servants.

The amendment has been on the legislative agenda 
since 2014. Parliamentary debate on the matter has 
concluded and a draft is currently being reviewed to 
ensure it doesn’t conflict with existing statute.

Some lawyers argue the process is long and arduous; 
once the review is finished, the draft goes to the trade 
ministry for further revision, which may open the door to 
a new round of debate. 

In the meantime, more lawmakers have decided to 
oppose the move to grant the KPPU the ability to 
carry out dawn raids, citing potential conflicts with law 
enforcement authorities.

KPPU officials remain cautiously optimistic amendment 
the amendment will be enacted in the not-too distant 
future.
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JAPAN
by Yuri Nagano 

The Japan Fair Trade Commission (JFTC) is set to use 
more economic analysis in its investigations this year, 
according to JFTC chairman Kazuyuki Sugimoto. 

Last year the agency launched an economic analysis 
team that soon expanded from five to nine members. 
The team was set up so all divisions of the agency could 
make use of the analysis, including the merger review 
unit. The investigation unit, which oversees cartels, is 
also set to benefit from the development.

The regulator will probably use the economic analysis 
for both cartel and unilateral conduct investigations, 
including cases involving information technology (IT) 
firms.

In general, economic analysis is useful in establishing 
the facts in unilateral conduct cases. The analysis is also 
used to detect anticompetitive conduct. 

The JFTC has been particularly focused on 
anticompetitive conduct in the IT and digital sectors. A 
hotline was opened in October inside the investigations 
unit to handle complaints or tips related to transactions 
involving apps on smartphones and platforms. 

The special unit was formed after a Ministry of Economy, 
Trade and Industry report from September found that 
platforms including Google, Apple, Facebook and 
Amazon likely held a dominant position and restricted 
competition.

The JFTC conducted a joint market inquiry targeting 
online-related businesses last year with the trade 
ministry before the report was issued.

The Japanese enforcer has also been closely monitoring 
the agricultural and electricity sectors and has opened 
special hotlines in these areas.

There were 50 leniency applications in Japan in 2014, 
a decline from previous three years. The agency has 
been employing alternative cartel detection methods. 
Creating special groups within the agency to respond to 
electricity, agriculture and IT-related cases have been part 
of the agency’s effort to diversify its modes of detection.

Intra-agency cooperation has been noticeable. The 
completion agency is coordinating not only with the 
trade ministry but also the Ministry of Internal Affairs and 
Communications for its e-commerce and digital efforts. 
The Ministry of Agriculture, Forestry and Fisheries has 
also been coordinating with the JFTC.

The JFTC is mulling the expansion of global coordination 
for unilateral conduct cases with foreign agencies. Until 
now, global coordination mainly involved cartel or merger 
cases.

Possible overhaul of antitrust fines
Meanwhile, a JFTC study group has been reviewing an 
overhaul of administrative fines in the Antimonopoly 
Act (AMA). Rules governing leniency applications 
are being considered. For example, the current five-
party limit to receive amnesty for violations could be 
amended. Deadlines to apply for leniency may also 
change. Cartelists would be able to apply beyond the 
current 20 days after the start of a dawn raid should 
the changes be adopted. Leniency applicants may be 
mandated to commit to ongoing cooperation to receive 
amnesty. Currently, amnesty recipients are not obliged to 
cooperate after the applications have been submitted.

The Japan Federation of Bar Associations and industry 
groups have been asking the JFTC to adopt due process 
and attorney-client privilege for depositions in the 
pending AMA revision.

Preparation for commitments system continues
The JFTC has been aligned with Japanese Prime 
Minister Shinzo Abe’s position of remaining pro-Trans-
Pacific Partnership (TPP) agreement. US President 
Donald Trump’s executive order to withdraw from the 
TPP has been a huge blow to Japan and other TPP 
signatories.

The JFTC is preparing to introduce a commitments 
system, an alternative resolution mechanism for less 
damaging infringements in the AMA.

The JFTC is not considering implementation of a 
commitments system independent from the TPP, said 
Sugimoto.
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MALAYSIA 
by Arlan Thayib

The Malaysia Competition Commission’s (MyCC) 
enforcement of the country’s competition law will 
continue to have an impact on high-profile industries and 
large corporations.

In October 2016, the agency announced investigations of 
seven pharmaceutical companies suspected of abuse of 
dominance and entering into anticompetitive horizontal 
and vertical agreements.

MyCC chief executive Abu Samah Shabudin noted at the 
end of 2016 that his organization is currently working on 
a dozen cases and assessing 11 complaints. He did not 
disclose the nature of the cases or complaints. 

Meanwhile, the Competition Appellate Tribunal (CAT) 
has taken up a matter concerning MyEG Services, a 
company assigned by the government to review foreign 
work permits issued by companies fined by the MyCC 
for alleged abuse of dominance. It will also take up the 
matter of Prompt Dynamics, a port logistics technology 
provider that allegedly engaged in price collusion with 
four competitors. Hearings will take place early this 
year and it is possible the CAT will hand down decisions 
before end 2017.

A historic competition-related judicial review may take 
place this year when the Kuala Lumpur High Court 
takes up MyCC’s decisions against AirAsia and Malaysia 
Airlines for an alleged market sharing agreement that 
violated competition law.

Several Malaysia-based competition lawyers said all of 
the cases before the various competition bodies were 
of a complex nature, especially for a young competition 
authority. Protracted appeals are always to be expected, 
they said. 

However, MyCC has shown its ability to handle big 
cases. Nevertheless, there are some lingering concerns 
that budget cuts and staff turnover may render the body 
incapable of meeting expectations. 

Merger review
Malaysian lawmakers are currently considering 
the inclusion of a merger control regime for the 
communications sector, which is regulated by the 
Malaysian Communications and Multimedia Commission 
(MCMC). 

Similarly, the Malaysian Aviation Commission (MAVCOM) 
is drafting a sector guideline on mergers and acquisitions, 
with a 25% market share threshold being considered to 
trigger merger reviews. This would mirror the safe harbor 
provision under Malaysian competition law which holds 
that parties with combined market shares of 20-25% 
will be considered as having significant influence on the 
given industry.

Both MCMC and MAVCOM regulate competition aspects 
in their respective sectors. They also cooperate with the 
MyCC for assistance from time to time.
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PHILIPPINES
by Freny Patel 

Arsenio Balisacan became the first chair of the Philippine 
Competition Commission (PCC) in February last year. 
The high-profile sale of San Miguel’s telecommunications 
assets to Philippine Long Distance Telephone (PLDT) 
and Globe Telecom was one of the first merger filings to 
cross his desk. 

The Philippines turnover threshold for merger filings 
is only PHP 1bn (USD 21.7m). In the first year of 
enforcement there were approximately 80 such filings. 
One bank merger was blocked and the PLDT-Globe 
telecoms deal – which saw three filings consolidated into 
one – is pending before the Court of Appeals.

The low thresholds has been a cause of concern 
especially among international investors who fear deals 
will be delayed. However, the PCC tends to follow a tight 
timeline to clear deals and investors can ask the regulator 
to expedite the process.

Once the PCC receives comprehensive notice of a 
transaction, it takes roughly 15 days for an initial review. 
This is followed by a Phase 1 review which takes 30 
days.

Numerous companies have consulted with the PCC on 
notification requirements. Pre-notification consultations 
are common among new competition agencies. 
The PCC has been focused solely on merger filings. 
When the two-year transition period between the 
competition law’s passage and enactment comes to 
an end, the agency will begin going after cartels and 
anticompetitive behavior. 

Sectors 
Telecommunications, energy and agriculture are a few of 
the sectors expected to come under scrutiny. Corporate 
lawyers anticipate that with the PCC armed with criminal 
sanctions, the enforcement of antitrust law later this 
year will deal a blow to monopolies, cartels and price 
distortions. 

The inclusion of criminal sanctions as a deterrent took 
Philippine industry by surprise. The standard of proof is 
very high, however, and few cases will likely meet the 
standard. When the Philippines Competition Act was 
passed on 21 July 2015, companies operating in the 
country used the two-year transition period to review 
pricing strategies and commercial agreements.

Meanwhile, there’s no shortage of potential 
enforcement targets for the regulator. There have been 
allegations of garlic and onion cartels operating in the 
country, as well as collusion in the cement sector. 
Philippine Long Distance Company is dominant in the 
telecommunications industry.

Balisacan’s aim is to assist government agencies in 
formulating policy that fosters competition, helps achieve 
efficiencies and improves productivity. The PCC plans to 
work with the agricultural ministry to resolve issues in 
a cost-effective manner. The same goals will drive the 
commission’s interaction with the telecommunications, 
power and healthcare sectors.
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SINGAPORE
by Freny Patel 

As many regulators grapple with Big Data—the 
latest buzz in the world of antitrust—the Competition 
Commission of Singapore (CCS) intends to use big data 
to identify and tackle potential competition issues in the 
digital economy, including the challenges of applying 
competition law to digital markets. 

The commission’s market study on big data and 
e-commerce comes at a time when global regulators are 
trying to figure out whether existing competition laws 
can deal with disruptive technologies, as incumbents 
lodge complaints against their online peers. 

This is just one part of a five-pronged strategy for 2017, 
CSS Chief Executive Han Li Toh told PaRR in an exclusive 
interview. Toh’s term was renewed last year for another 
three years until 30 September 2019. 

Aside from the digital economy, the four other priorities 
are innovation, competitive pricing; inclusive markets and 
international cooperation. 

Regarding innovation, the CSS will review regulations 
that may impact development in key growth sectors 
while advocating innovation-friendly measures, Toh said.  

For competitive pricing, building the capability to detect 
unusual price movements should tackle illegitimate 
business conduct that may distort or have an adverse 
effect on competitive market prices is also a key priority.  
Along inclusive domestic markets, the CSS will advocate 
for the development of competition regionally to open 
markets for businesses.

In December 2016, with the CCS having overhauled its 
competition guidelines, Toh said enforcement should be 
more effective and efficient, while providing businesses 
with more certainty on what to expect from the agency 
in terms of investigations, leniency applications and 
notifications.

Leniency 
It is too early to assess the impact of the CCS’s revised 
leniency guidelines at the moment, Toh said, as the idea 
was not to increase the number of leniency applications. 
The CCS has a healthy docket of leniency applications. 
The revisions are aimed at providing greater clarity on the 
thinking process of the regulator, and bringing them in 
line with international best practices. 

The introduction of the fast-track procedure—a new tool 
for investigating cartels and abuse of dominance cases 
that requires all parties to an investigation to admit guilt 
in terms of infringing competition law—is likely to fall 
short of expectations when it comes to investigations 
involving international parties, lawyers said. The fast-
track procedure, which can only be initiated by the CCS, 
has yet to be initiated. 

There are no immediate plans for further revision of 
the guidelines, Toh said. Nevertheless, the regulator 
is committed to conducting periodic reviews of the 
legislation and guidelines to ensure they remain relevant. 

Commenting on the past year, Toh said the CCS handled 
around 40 cases across various sectors. It issued one 
preliminary infringement decision in the fresh chicken 
cartel case and an infringement decision against a 
financial services cartel. 

It also closed two abuse of dominance cases. The first 
related to the online food delivery industry, where it 
assessed that there had been no harm as the industry 
continued to grow as several new entrants aggressively 
gained market share. The second involved restrictive 
industry practices in the supply of lift spare parts, a case 
that was also closed after the CCS accepted voluntary 
commitments from one of the parties. The agency 
also reviewed seven merger notifications, of which 
six were cross-border in nature, spanning different 
industries including manufacturing, financial services and 
transportation. The regulator also cleared two airline joint 
ventures, one of which involved voluntary commitments. 

As more jurisdictions in ASEAN implement competition 
law including the Philippines and Myanmar, Toh said 
companies will no longer be able to engage in regulatory 
arbitrage to circumvent unfavourable regulations. This 
should provide a level playing field for all companies 
operating in ASEAN. There will also be opportunities 
for closer cooperation on competition matters within 
the region, Toh said. Ultimately, the goal is to promote 
competitive markets for the benefit of businesses and 
consumers, without creating unnecessary regulatory 
and compliance costs for businesses operating across 
multiple jurisdictions, he said.  

“The CSS will review regulations 
that may impact development in key 

growth sectors while advocating 
innovation-friendly measures”
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SOUTH KOREA
by Andrew Jeong 

The Chaebol economy 
South Korean presidential candidates are expected to 
talk big in terms of antitrust reforms in the lead-up to this 
year’s election as they cater to voters increasingly hostile 
to Korea’s family run-conglomerates, knows as chaebols, 
that dominate the economy. 

While some of the proposed reforms have been deemed 
unrealistic, lawmakers and regulators are expected to 
target entrenched monopolies – especially in the telecom 
and film industries. 

Korea Fair Trade Commission (KFTC) tallies show that 
as of early 2016, affiliates of the four largest chaebols—
Samsung, LG, Hyundai Motor and SK—controlled 
assets worth up to half of South Korea’s gross domestic 
product.

Korean antitrust officials are expected to be much 
warier of abuse of dominance violations by the top four 
chaebols given the current political climate.  

The coming election follows a landmark graft scandal 
in South Korea last year alleging that senior politicians 
demanded bribes from the country’s top 50 business 
groups.

Senior KFTC officials have voiced concern that economic 
uncertainty could lead to a rise of cartels and abuse of 
dominance by larger firms. The KFTC has said it is aware 
of this possibility and will seek to intervene if Korean 
conglomerates employ abusive business practices. 

The Korean antitrust enforcer is likely to intensify 
efforts to convince Korea’s family-run conglomerates, or 
chaebols, to disentangle their often confusing cross-held 
governance structures.

One way the enforcer will try to push its agenda through 
is by submitting a bill aimed at lifting bans against 
chaebols from owning financial subsidiaries that double 
as holding companies.

The enforcer has repeatedly said that increasing the 
number of incentives for chaebols to adopt holding 
company structures would improve transparency. 
Although the bill has an uncertain future in a legislature 
filled with a liberal majority skeptical about loopholes in 
the bill, the liberals and a surprisingly large number of 
conservatives agree with the KFTC on the policy goal: 
cross-held share structures must go, even if it may take 
years to implement. 

Litigation
Qualcomm looms largest among the list of ongoing 
litigations involving the KFTC, which fined the company 
USD 850m for abuse of dominance in December 2016. 
Qualcomm meanwhile is expected to add more lawyers 
to its defense team in the coming trials at the appellate 
Seoul High Court, adding to the team of 15 lawyers that 
it had during the 2016 KFTC hearings. Observers expect 
the KFTC to come out strong against Qualcomm, after a 
previous court defeat in the instant noodle cartel case to 
Korean ramen chaebol Nongshim, a loss that generated 
agency-wide frustration. 

Patent abuses
The KFTC is expected to expand investigations 
into possible patent abuses, with an emphases on 
pharmaceuticals and information technology. The Korean 
enforcer created a division in late 2016 specializing 
in intellectual property– just days after imposing the 
Qualcomm fine. 

More signs that the Korean regulator will be tough on 
pharma and patent abuses included repeated public 
statements by senior KFTC officials that the regulator 
would seek to crack down on potential “pay-for-delay” 
deals in the pharma industry.
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TAIWAN
Taiwan FTC to focus on digital economy, seek 
search and seizure power this year
Taiwan’s Fair Trade Commission (TFTC) is targeting the 
cable television, e-commerce, oil & gas and electronics 
sectors as enforcement priorities this year, while 
formulating possible solutions for anti-competitive 
conduct in the digital economy is also high on the 
agency’s agenda. 
 
The commission underwent a leadership reshuffle on 1 
February, when four of the seven sitting commissioners, 
including the chairperson and vice chairperson, were 
replaced when their term limits expired. The new TFTC 
leadership, appointed by Premier Lin Chuan, has pledged 
to enhance cross-agency coordination in case handling 
and to enlarge the commission’s enforcement arsenal by 
seeking search and seizure power. 
 
In an email to PaRR, the TFTC said it intends to focus 
on cable TV, e-commerce, oil products, natural gas and 
electronics products. In terms of enforcement priorities, 
the TFTC will strengthen cooperation with other agencies 
in case handling in order to consolidate resources among 
different ministries and local governments. 
 
The commission said it is closely monitoring the 
development of the digital economy and the ability of 
the competition law to keep apace. The TFTC plans to 
enhance its economic database and formulate possible 
regulatory procedures related to competition issues in 
the digital economy. 
 
Indeed, the TFTC said new economic activity brought 
about by rapid technology advances pose some of its 
biggest enforcement challenges. These new activities 
often blur product replacement relationships, make it 
more difficult to define the relevant market and analyze 
market power. 

Therefore, antitrust enforcer must weigh the need 
to intervene with the need to foster innovation in the 
market, the commission said.
 
“In the past, market share was considered a key 
indicator of market power,” the TFTC told PaRR. But in 
the digital economy, market share no longer fully reflects 
market power, it said. “Indeed calculation of market 
share itself will become a challenging task where a 
ubiquitous and disruptive innovation makes it difficult for 
market players to maintain sustained market power.” 
 

Pointing to Uber as an example, the TFTC said whether 
the company is deemed an operator in the transportation 
market or a data matching service platform would 
directly affect the commission’s determination of Uber’s 
market share and market power in the relevant market. 
 
As reported, the TFTC investigated Uber last year 
following taxi driver complaints. Instead of launching a 
full-fledged antitrust probe, the commission invoked a 
relatively mild unfair competition clause and concluded 
the case by fining Uber’s Taiwan branch TWD 1m for 
misleading advertising in June 2016. The TFTC did not 
clearly define Uber’s relevant market or market power at 
the time. 
 
The TFTC said it will monitor and analyze e-commerce, 
cloud computing, big data applications, Internet of Things 
(IoT) and the so-called sharing economy, taking note 
of how other jurisdictions approach the technological 
innovations in the market. The commission plans to work 
on solutions for various competition scenarios specific to 
the digital economy.
 
The TFTC said its ongoing investigations in the first 
two months of this year -- including antitrust, unfair 
competition and multi-level marketing cases -- rose 31.8% 
from the same period in 2016. In terms of concluded 
cases, the TFTC issued penalties in 11 competition cases 
in 2016, including four cartel cases and seven vertical 
restraint cases. That’s less than half of the 24 penalty 
decisions in 2015 (including 12 cartel cases, one abuse of 
dominance case, and nine vertical restraint cases). 
 
Total antitrust fines collected also fell sharply last year to 
TWD 206m (USD6.74m) from TWD 5.83bn in 2015. The 
TFTC said the 2015 fines were boosted by the capacitor 
cartel case where the commission issued TWD 5.79bn 
fines in aggregate against 10 companies.
 
Over the past two years, only one investigation by 
the TFTC was triggered by leniency applications, the 
commission said. And among the 12 cartel cases 
concluded in 2015, ten of them were initiated directly by 
the TFTC, it said. 
 
The commission also said in 2016 an exclusive dealing 
case that was originally triggered by a whistleblower 
complaint ended in suspension, after the commission 
accepted commitments by the investigated company and 
the anti-competitive concerns were eliminated.
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TFTC’s meeting minutes on 10 August 2016 indicate the 
investigation targeted a Hong Kong-registered computer 
peripheral distributor IHHK Limited. The company 
proposed a remediation plan and requested suspension 

of investigation under Article 28 of the Fair Trade Act. 
According to the TFTC’s database, this is the first time 
the commission has suspended an investigation since 
the commission’s founding in 1992.  

BANGLADESH 
Enacted back in 2012, the Bangladesh competition law 
is expected to come into force in 2018. In the meantime, 
the Bangladesh Competition Commission (BCC) has 
been working on rules to govern the implementation of 
the law. 

BBC chairperson Iqbal Khan Chowdhury has put forward 
a competition agency blueprint calling for total headcount 
of 149 staff, with a proportionate mix of case-handling 
officers and support personnel. In addition, four qualified 
commissioners will be appointed to assist the chair. 

The BCC is a statutory body with powers similar to those 
granted Bangladesh’s civil courts. While the BCC can 
only hire Bangladeshi nationals, the agency plans to avail 
itself of secondments and consult developed jurisdictions 
for staff training purposes.

It is not mandatory for the government to approve 
the BCC’s organizational structure, but the rules and 
regulations that will define market, market power 
and other provisions of the competition law must go 
through various steps before they are approved by the 
government.

BRUNEI
Brunei enacted its competition law in January 2015 and 
expected to begin implementation last year following 
the appointment of members of the Competition 
Commission of Brunei Darussalam.

In line with Brunei’s desire to grow its economy and 
attract foreign investment, merger review will likely take 
a backseat to cartel enforcement. With a few major 
players dominating each industry segment, there is a 
high potential for collusion. 

Brunei’s economy is largely dependent on the domestic 
oil and gas industry. Foreign trade and foreign direct 
investment (FDI) are seen as a means of diversifying the 
economy and reducing reliance on petroleum.

Brunei is keen to recruit commissioners for its 
competition authority from among ranks of retired 
government officials; filling the vacancies with serving 
officials is unlikely given rampant personnel shortages.

The chairperson of the commission could be one of the 
permanent secretaries appointed by the Prime Minister’s 
Office. Heidi Farah, currently serving as special duties 
officer with the Prime Minister’s Office, is said to be the 
presumptive head of the commission as chief executive 
officer.

Abdul Amin Hashim, deputy director general at the 
Department of Economic Planning and Development, 
Prime Minister’s Office, is tipped to join the 
commission’s administrative support staff. 
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CAMBODIA
Cambodia’s competition law was finalized by a working 
group under the auspices of the ASEAN Competition 
Policy and Law (CPL) group and set to go before 
Cambodia’s National Assembly early this year (2017). 
The law places emphasis on bid-rigging and abuse of 
dominance, while enforcement activity will focus on 
the construction, transportation, agriculture and retail 
sectors. The law will include merger control provisions 
proportional to the country’s status as a developing 
economy within ASEAN and will not inhibit market entry 
or deal-making.

Cambodia intends to conform to the principles laid down 
in the ASEAN Economic Community (AEC) blueprint, 
which states that members have to introduce a national 
competition policy and law with the aim of ensuring 
a level playing field.  The proposed antitrust authority, 
the Cambodia Competition Commission (CCC), will be 
composed on the 16-member team that drafted the law.  
There will be nine commissioners, representing various 
ministries including the Ministry of Commerce, the 
private sector and academia. Members of the CCC will 
have a three-year term that can be extended once.

LAOS
Laos launched its Law on Business Competition in 
January 2016. The Southeast Asian nation is establishing 
an 11-member antitrust regulatory body with members 
appointed by the prime minister. The body will act as an 
advisor to the government and will be responsible for 
monitoring and inspecting business activities to ensure 
competition compliance.

Furthermore, a vice minister from the Ministry of 
Industry and Commerce will be named to chair the 
new body, which will include representatives from the 

finance, planning and investment, agriculture and forestry 
and justice ministries, among others.

As a new agency with limited experience in antitrust, 
the body might look to defer enforcement activity for 
a period of two years. Similar to other small Southeast 
Asian markets, the Laotian antitrust regulator is expected 
to tackle issues arising from market concentration, while 
enforcement activity is forecast to remain extremely low-
keyed. Government procurement is expected to garner 
some degree of attention. 

MYANMAR
Myanmar recently joined the ranks of Asian countries 
with competition law as the country seeks to reengage 
with the global economy after the lifting of economic 
sanctions targeting the former military junta. However, 
lawyers feel there is a lack of clarity in the various rules 
the Competition Commission will have to enforce. For 
example, there is some degree of overlap between 
provisions covering abuse of dominance, monopolization 
and unfair competition. This could create uncertainty 
as a firm may not know the exact basis of a particular 
enforcement decision. 

The telecom sector is an industry that faces added 
uncertainty given that the sector is subject to both the 
new competition law and existing telecom Competition 
Rules—issued by the Ministry of Communications and 
Information Technology in 2013. While the earlier rules 
include set fines of between USD 15,000-100,000, the 
competition law allows for fines up to the 10% of the 
relevant turnover.

2017 Global Trends Monitor25



PAKISTAN 
The Competition Commission of Pakistan (CCP) has 
been asked by a Pakistan parliamentary committee to 
propose amendments to the nation’s Competition Act to 
better protect consumer interests.  The call comes as the 
CCS has joined forces Public Procurement Regulatory 

Authority (PPRA) to tackle bid-rigging in the public sector.  
In another move, the antitrust regulator has launched 
an online merger filing system as the authority looks to 
automate its systems and procedures. 

THAILAND 
This year should see Thailand’s National Legislative 
Assembly (NLA) approve revisions to the Trade 
Competition Act with an eye towards implementation by 
mid-2017 and the creation of an autonomous regulatory 
authority. Unfair market practices such as price gouging 
in the food sector is a key aspect of the law which also 
contains provisions to fine cartelists. Since the Act 
was enforced in 1999, 85 cases have been reported to 
the Office of Thai Trade Competition Commission for 
scrutiny, but no rulings have been issued. 

Proposed changes also include a re-definition of 
‘market domination’ to include businesses operated by 
subsidiaries under the same corporate group vertically and 
horizontally. The law defines domination as market share 
of at least 50% in the previous year and minimum annual 
sales of THB 1bn (USD 28.12m). The telecom sector 
regulator has also conceived a five-year plan to boost 
competition by encouraging the use of new technologies 
as it accuses the country’s three leading mobile service 
operators—Total Access Communication, True Corp and 
Advanced Info Service of overcharging subscribers.

VIETNAM 
Vietnam could amend its decade-old competition law by 
mid-2018 as regulators seek to address organizational 
issues.  Phung Van Thanh, the deputy head of the 
Vietnam Competition Authority’s (VCA) investigative unit 
lamented a lack of coordination and potential overlap 
among the two bodies that investigate competition 
violations amid calls for the creation of a single 
organization to be in charge of probing and processing 

antitrust violations. The VCA, under the Ministry of 
Industry and Trade, currently oversees investigations and 
handles some violation types, while the remaining kind 
of violations are allocated to the Competition Council. 
Cinema chains, internet service providers, retail, mobile 
services and the food sector were the subject of antitrust 
complaints over the past year. 
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USA

Department of Justice

CRIMINAL ENFORCEMENT
by Kathryn Leger and Peter Geier 

It is still too early to discern how a Trump-led US 
antitrust criminal enforcement effort will look. However, 
despite the new president’s thwarted first effort to 
repeal and replace “Obamacare”—the Affordable Care 
Act—criminal enforcement is almost certain to involve 
a continued closer look at prescription drug pricing. 
And bipartisan support in Congress and at the Federal 
Trade Commission (FTC) for antitrust enforcement in the 
pharma industry gives heft to this policy focus.

Focus on pharma a key trend
The US Department of Justice (DoJ) Antitrust 
Division’s investigation into price-fixing among generic 
pharmaceutical companies is emerging as the key 2016 
criminal enforcement trend going forward in 2017.

In December 2016, the DoJ announced the indictments 
of Jeffrey Glazer and Jason Malek, former executives 
of generic drug maker Heritage Pharmaceuticals. The 
charges are the first to arise from an investigation that 
reportedly opened in 2014. The DoJ alleges that the 
executives conspired with other drug makers to fix the 

prices of the diabetes drug glyburide and the antibiotic 
doxycycline hyclate. But the probe is said to involve more 
than a dozen pharma companies and two-dozen drugs.

“DoJ Antitrust Division’s 
investigation into price-

fixing among generic 
pharmaceutical companies 
is emerging as the key 2016 
criminal enforcement trend 

going forward in 2017”

The DoJ, along with the Federal Trade Commission 
(FTC), also are expected to keep a steady focus on 
other practices in the brand and generic pharma industry 
alleged to be anticompetitive, such as pay-for-delay 
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and no-authorized-generic deals, product-hopping, 
and gaming the US Food and Drug Administration’s 
procedures for getting regulatory approval to market 
generic drugs. State regulators have followed suit in a 
barrage of recent actions targeting the same alleged 
anticompetitive conduct.

Financial services and benchmarks
The Trump administration may be enjoying a honeymoon 
on Wall Street, but new DoJ indictments also could be 
afoot in the financial services and benchmarks sector.

Colorful past excesses among Libor and Forex traders 
at the world’s biggest banks received a lot of media 
attention, landed billions in fines from US and other 
regulators around the world, and have resulted in 
massive private actions in the US. These excesses 
also inspired enterprising US plaintiffs’ attorneys and 
their economists to examine and begin to bring to light 
patterns indicative of similar anticompetitive conduct 
involving other financial benchmarks—and have caught 
the DoJ’s attention.
 
For instance, the DoJ recently asked the New York 
federal judge hearing the gold and silver civil antitrust 
cases to put partial stays on discovery as regulators 
more closely probe the plaintiffs’ allegations. And last 
December, the DoJ reportedly took an interest in four 
traders named in civil litigation alleging anticompetitive 
activities in the multitrillion-dollar market for 
supranational, sub-sovereign and agency (SSA) bonds. 
 
‘No-poach’ agreements
In a similar vein, civil plaintiffs’ allegations against South 
Korean electronics giants LG and Samsung appear to 
have rekindled the DoJ’s interest in companies that 
allegedly conspire to fix wages and agree not to “poach” 
each other’s employees. After plaintiffs sued the Korean 
companies in the US Northern District of California last 
September, the DoJ announced its intention the next 
month to investigate naked no-poaching or wage-fixing 
agreements. 
 
In the agency’s view, such agreements “eliminate 
competition in the same irredeemable way” as 
agreements to fix the prices of goods or allocate 
customers, traditionally investigated as criminal matters 
and prosecuted as hardcore cartel conduct. The civil 
action In Re: High-Tech Employees Antitrust Litigation, 
which plaintiffs settled with Adobe, Apple, Google and 
Intel for USD 415m in 2015, followed a DoJ investigation 
into similar conduct.
 

‘Inability to pay’
The DoJ also is expected to continue its investigation 
of price-fixed electronic components. On 8 February 
2017, the agency announced a guilty plea for the first 
individual, as well as an additional company, in its 
ongoing investigation into anticompetitive conduct 
in the electrolytic capacitors industry. The guilty plea 
deal by Matsuo Electric and Matsuo executive Satoshi 
Okubo brings the total number charged in the ongoing 
investigation to six companies and 10 individuals.

Attorneys following this sector also are watching for 
developments in what the DoJ termed an “inability to 
pay” a criminal fine by Rubycon, a Japanese capacitor 
manufacturer. At a sentencing hearing in January, the 
DoJ cited Rubycon’s status as a “primary cooperator” 
in its ongoing investigation and the need to help sustain 
a competitively viable company as justifications for 
reducing the company’s fine to USD 12m from USD 
30.7m. The move followed a 2015 DoJ policy change 
that confers leniency on a case-by-case basis on 
companies that implement strict antitrust compliance 
programs.

Prosecutors and attorneys for other defendant 
companies, including Elna and Holy Stone which agreed 
to plead guilty along with Rubycon in August 2016, are 
curious to see how this “inability to pay”—which the 
DoJ told the court is a necessary incentive for companies 
in financial distress—plays out in practice in the longer 
term.
 
Auto parts case breaks new ground
Meanwhile, the DoJ’s massive investigation into price 
fixing among Japanese auto parts companies appears to 
be winding down. By the end of 2016, 47 companies and 
65 executives had been prosecuted for fixing the prices 
of auto parts, with fines totaling more than USD 2.9bn. 
Several of the individuals charged in connection with the 
probe remain fugitives.
 
Tokai Kogyo, which with its US subsidiary Green Tokai 
Company makes automotive body sealing products sold 
to Honda, could be the first auto parts criminal defendant 
to go to trial, set tentatively for July 2017 in the US 
Southern District of Ohio.
 
Also of note, in a landmark agreement regarding the 
guilty plea of the Japanese auto parts manufacturer 
Nishikawa Rubber, the Canadian Competition Bureau and 
the DoJ Antitrust Division for the first time established 
that Nishikawa would be prosecuted and fined in only 
one of the two jurisdictions. Nishikawa pleaded guilty to 
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involvement in a price-fixing and bid-rigging scheme in 
September 2016 in the US Eastern District of Kentucky 
and agreed to pay a USD 130m fine.
 
Liquid aluminum sulfate
The DoJ also may be wrapping up its investigation of the 
liquid aluminum sulfate (LAS) industry. LAS is a coagulant 
that municipalities use to treat drinking and waste water; 
pulp and paper companies use the chemical compound 
in their manufacturing processes. The probe thus far has 
charged three executives from two companies, General 
Chemical (GenChem) and GEO Specialty Chemicals.
 
Former GenChem marketing executive Frank Reichl 
pleaded guilty in October 2015 to his role in the 
conspiracy. Reichl is scheduled to be sentenced on 28 
March; he faces a maximum jail term of 10 years and 
a USD 1m fine. GenChem is cooperating with the DoJ 
investigation as a leniency applicant; GEO pleaded guilty 
in June 2016 and paid a USD 5m fine. Two LAS industry 
executives were indicted in February 2016 and are 
scheduled to be tried in Newark in October 2017.
 
Other highlights
The DoJ appears to be making progress in its 
investigation of the packaged seafood industry. The 
case took a major turn in December 2016 when two 

executives of California-based Bumble Bee Foods 
agreed to plead guilty to allegations they participated 
in a conspiracy to fix seafood prices in the US. The 
executives and the company currently are cooperating 
with the DoJ investigation.
 
The DoJ appeared to venture into innovative territory 
when it tightened its focus on sophisticated algorithm-
based software in the e-commerce space where it 
found market participants using time-tested price-
fixing methods. Trod Ltd, a UK company, pleaded 
guilty in August 2016 and paid a USD 50,000 fine for 
conspiring to fix the price of wall posters sold on Amazon 
Marketplace. David Topkins pleaded guilty in April 2015 
to participating in the same conspiracy and is scheduled 
for sentencing on 17 March.
 
And a jury verdict against an individual in Oakland, 
California on 6 February is the latest development in the 
DoJ’s ongoing investigation into bid-rigging at public real 
estate foreclosure auctions in four California counties and 
the southeastern US. So far, 64 individuals either have 
pleaded guilty or been convicted of bid-rigging at public 
foreclosure auctions in Northern California. Indictments 
remain pending against other real estate investors 
alleged to have participated in the conspiracy. 
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MERGER REVIEW
by David Hatch 

Marquee transactions and steadily high volume were the 
overarching themes for the Department of Justice (DoJ) 
Antitrust Division in 2016, a senior government official 
told PaRR during an exclusive interview at the agency’s 
Washington headquarters.

Underscoring the enormous stakes for companies and 
antitrust enforcers, the number of billion-dollar plus deals 
reviewed by the DoJ has nearly doubled since 2010, 
agency data indicates.

While there is speculation that merger activity in some 
sectors could begin to slow in 2017, from the DoJ’s 
perspective, deal momentum remains robust.

“We’re still in the middle of a merger wave, and seeing 
more large, strategic transactions,” the official said. 
Health care, agriculture and telecommunications were 
among most active industry sectors last year.

According to Mergermarket’s 2016 Global Trend Report, 
the US continued to be the most sought-after location for 
M&A deals, with 2016 activity (4,951 deals, USD 1.5tn) 
reaching its second highest annual value since 2001.

The DoJ was not shy about seeking additional 
information from merger parties or challenging deals. 

In FY 2016, the division issued 32 formal requests for 
more detailed business and financial data. These included 
27 ”second requests” for deals reportable under Hart-
Scott-Rodino, or HSR, the main statute governing merger 
review, and five civil investigative demands, or CIDs, for 
non-reportable transactions. 

In FY 2015, the division issued 33 requests for extra 
information—29 second requests and four CIDs.

The DoJ challenged 25 merger transactions in FY 2016, 
including two major health care deals that it successfully 
blocked. Agency data shows that this is five more DoJ 
deal challenges than in FY 2015. 

In January 2017, a federal judge in Washington halted 
the planned USD 37bn merger of Aetna and Humana. 
The next month, another federal judge in Washington 
rejected the proposed USD 54bn union of Anthem and 
Cigna. 

The DoJ had argued that both transactions would 
increase concentration and reduce competition in the 
healthcare market. Anthem has appealed its decision.

The official did not comment on whether there has 
been a discernable shift from horizontal to vertical 
transactions, which some companies view as less likely 
to be blocked.

“I don’t think you can just draw a stark distinction 
between the two,” this person noted. “You can have a 
vertical deal with horizontal aspects.”

Highlights
The decision by Baker Hughes and Halliburton to 
abandon their USD 35bn tie-up following an April 2016 
challenge by the DoJ was among the division’s top 
victories last year, the official said. 

The deal raised antitrust concerns because Halliburton 
and Baker Hughes were two of the three major players in 
the oilfield services industry. 

“We’re still in the middle 
of a merger wave, and 

seeing more large, 
strategic transactions”

In its lawsuit seeking to block the transaction, the DoJ 
alleged that Halliburton’s acquisition of its rival would 
eliminate head-to-head competition in the 23 product and 
service markets where they overlap. 

“These were close competitors,” the official said. While 
the parties had offered to divest some assets, they 
chose not to sell off any business units.

“If there’s going to be a remedy, we want to see a 
remedy that’s going to replicate the competition that’s 
being lost as a result of the transaction,” the official 
explained. 
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That is more likely to occur, the DoJ reasons, when 
the spin-off involves a stand-alone business division or 
assets with strong competitive potential.

The division viewed the companies’ proposal 
as piecemeal. Other concerns included ongoing 
“entanglements” created by the proposed divestitures 
and impacts on innovation in the 23 markets, the official 
said.

The Houston oilfield services giants abandoned their 
transaction in early May. Baker Hughes is now seeking 
DoJ approval to combine with General Electric’s oil and 
gas business in a USD 32bn deal.

Another significant victory involved United Continental’s 
April 2016 decision to abandon its planned acquisition of 
24 take-off and landing slots at Newark Airport. United 
had offered to purchase the slots from Delta Air Lines.

Newark, among the nation’s busiest airports, is located 
in northern New Jersey, near New York City. The DoJ 
originally filed suit in November 2015, alleging that the 
deal would boost United’s already dominant share of 
slots from 73% to 75%. 

While the increase might seem insignificant, it still 
boosted United’s “dominance at the airport, and that’s 
why we challenged that,” the official said. 

The DoJ worried that the acquisition would result in 
higher fares and less consumer choice. The agency also 
was concerned that United was not using all the slots it 
controlled. 

The settlement that allowed Anheuser-Busch InBev 
(ABI) to acquire SABMiller was cited as another key 
accomplishment last year for the DoJ. 

Under the agreement, ABI was required to divest 
SABMiller’s entire US business, including its ownership 
interest in MillerCoors. 

“There’s no increase in concentration because of that 
divestiture in the US,” the official explained. To protect 
smaller craft breweries, restrictions were imposed on 
ABI’s distribution practices. 

The company also was required to notify the DoJ 
about certain purchases of craft breweries that would 
otherwise not be reportable under HSR requirements. 
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Transition
On 28 March, President Trump announced that he 
intends to nominate Makan Delrahim, currently Deputy 
Assistant and Deputy Counsel to the President, as 
permanent DoJ antitrust division chief. Delrahim, a 
former partner at Brownstein Hyatt Farber Schreck, 
previously served as Deputy Assistant Attorney General 
for the Division under former US President George W. 
Bush. He is expected to strike a balanced approach 
toward antitrust while staying attuned to political 
considerations, attorneys familiar with his views have 
told PaRR.

Given the change in presidential administrations, other 
key positions remain vacant at the division and across 
the department. 

There are now 342 lawyers, 50 economists and 155 
paralegals at the division. The DoJ had no comment on 
whether those numbers might rise this year.

The pace of the DoJ’s work is not expected to slow due 
to the changeover in administrations, the official said. 
That is because there is a very large career staff at the 
division that carried over into the Trump presidency.

“They will be ensuring continuity as the transition 
happens,” this person added.

“They will be ensuring 
continuity as the transition 

happens”
International cooperation
Cooperation with its foreign counterparts remains a 
priority for the Antitrust Division, amid a spike in cross-
border deals involving buyers from China and other 
nations.

The Foreign Commerce Section of the division liaises 
with merger enforcement teams in Europe, China, India 
and elsewhere on international antitrust enforcement.

The cross-border cooperation ranges from periodic 
check-ins to close collaboration. The interaction helps 
to assess whether deals should win approval, shape 
remedies that affect multiple jurisdictions and identify 
acceptable divestiture buyers.

The division asks merger parties early on to disclose 
where else they are filing for approvals and the concerns 
that other jurisdictions might raise. 

“Something that we tell parties is, ‘The easier you make 
it for us to cooperate internationally, the more efficiently 
that the process is going to be,’ ” the official said.

“Something that we tell 
parties is, the easier you 

make it for us to cooperate 
internationally, the more 

efficiently that the process 
is going to be”

The division on average interacts with its foreign 
counterparts on about a quarter of its merger 
investigations. In 2016, the division worked with 15 
foreign authorities on 22 merger proceedings.

The Halliburton deal was a prime example of cross-
border engagement, the official said. The division teamed 
with nine foreign jurisdictions, including Australia, Brazil 
and Mexico.

That amounted to “hundreds of hours” of work with 
international counterparts. There were over 100 calls and 
in-person meetings with foreign antitrust enforcers, the 
official noted.
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White House to play Trump card on mergers?  
by Esther D’Amico and David Hatch  

Decoding the specific direction of US antitrust 
enforcement policy remains tricky even TWO AND A 
HALF MONTHS after President Trump has taken office 
because several major factors remain unclear. 

As of March, scores of appointee positions in the 
administration are yet to be made including the two 
permanent top jobs for antitrust at the Federal Trade 
Commission (FTC) and the Department of Justice (DoJ).

President Trump did announce in late March that he 
intends to nominate an antitrust attorney who served at 
the DoJ under President George W. Bush to head the 
Antitrust Division.

The direction of enforcement policy largely hinges on 
who gets appointed to these posts. Several conservative-
leaning names have been floated to fill those positions, 
which require Senate confirmations, but antitrust 
attorneys cautioned that if there is one hallmark of the 
Trump Administration, it is to expect the unexpected.

While the president ran his campaign channeling anti-
establishment and anti-big-business populism, it is still 
hard to say with confidence whether he will pursue that 
track or revert to a more classical Republican hands-off 
antitrust policy.

However, the FTC and Federal Communications 
Commission (FCC), have signaled their intentions to 
overhaul their approaches to merger review by narrowing 
their focus to merger-specific conditions and harms. The 
DoJ tag-teams with the FCC on telecom- and media-
related deals, while the FTC and DoJ divvy up merger 
enforcement. 

Since Trump has surrounded himself with conservatives 
such as Attorney General Jeff Sessions, one might 
predict that a more Republican approach would be taken 
and likely involve reduced enforcement compared to the 
Obama administration, said Seth Bloom, president of 
Bloom Strategic Counsel and a former general counsel 
for the Senate Judiciary antitrust committee.

During his January confirmation hearing, Sessions 
suggested that he might recalibrate the Antitrust Division 
along the same lines as the FCC and FTC. 

“I believe it would be wrong to further some separate, 
discrete agenda that’s not reasonably connected to the 
merger itself,” Sessions told lawmakers. 

The fact that Trump named two conservatives during 
the transition period to head up antitrust—Joshua  
Wright, a law professor and former FTC commissioner; 
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and David Higbee, a partner with Hunton & Williams 
who had worked for the President George W. Bush 
Administration—gives some indication of the road ahead.

But such a path is far from certain and the president may 
instead adopt a populist path, condemning transactions 
regardless of their effect on competition, said Douglas 
Melamed, a professor and attorney who served in the 
DoJ’s Antitrust Division during the Clinton administration. 
It is also possible that the president might use antitrust 
enforcement, or the threat of it, as a carrot-and-stick to 
induce companies to engage in the particular conduct 
that he wants them to engage in, Melamed said.

But while Trump could potentially influence the US 
government review of such deals as the USD 85bn 
merger of AT&T and Time Warner, he cannot derail 
deals on his own. “The president doesn’t get to decide 
whether a merger is blocked or not,” Seth Bloom said. 
“That’s a decision for the Justice Department.”

Jonathan Lee, an attorney and consultant specializing 
in telecom issues, agreed, emphasizing that even with 
White House pressure, the DoJ would not halt a merger 
unless it raised serious antitrust concerns.

Nevertheless, the DoJ has considerable discretion to 
interpret merger guidelines, and Trump might exert 
leverage through presidential appointments to the DoJ, 
Bloom said.

One possible influencer of those appointments is 
billionaire Silicon Valley investor Peter Thiel, who was 
also part of Trump’s transition team. Thiel has reportedly 
interviewed potential candidates for the FTC chair and 
the top Antitrust Division post. 

Regardless of who gets the top job at the Antitrust 
Division, the DoJ is bracing for a steady stream of 
mergers in 2017. “Given the last two years, I would 
expect to see a continued high level of merger activity 
[under the new US president, Donald Trump]”, a senior 
DoJ official predicted.

The government official, however, did not view Sessions 
comments on merger reviews as a shift in the division’s 
approach. “I think that’s consistent” with existing 
policies, the official said. “I wouldn’t consider that to be a 
change in direction.”

At the FTC, three commissioner slots remain open. 
Maureen Ohlhausen, currently the acting FTC chair, is 
seen by some observers as the likely front-runner to be 

named permanent chair. Right-leaning Utah Attorney 
General Sean Reyes is also rumored to be on the radar 
screen for that position. 

Meanwhile, Ohlhausen, who has spoken at several 
public events since becoming acting chair, may already 
be signaling the direction of the FTC going forward. 
Speaking on the sidelines of a 15 February privacy and 
data security conference in Washington, Ohlhausen 
told this news service that FTC-issued second requests 
for more information will examine fewer markets and 
request less data, under a wider overhaul of the agency’s 
approach to merger review.

Second requests for detailed business and financial 
information from companies seeking approval to merge 
indicate closer scrutiny of transactions.

“Something that we tell 
parties is, the easier you 

make it for us to cooperate 
internationally, the more 

efficiently that the process 
is going to be”

“It’s not that there will be a new benchmark for 
triggering a second request,” the chairwoman explained 
during the exclusive interview. “It’s more the scope—
how many markets do we look at, how much data do we 
say we need from companies.”

FTC staffers already have been instructed to only seek 
market and product information from merging parties 
and relevant customers that is absolutely essential to 
merger analysis, she said. “Rather than going broad [with 
the requests] and figuring it out later, I want a little more 
thinking upfront because of the burden on companies for 
complying,” she added. 

Discussing the FTC’s recently issued report assessing 
the effectiveness of merger remedies, Ohlhausen said 
that it “confirms our focus in certain areas” and would 
be used to tweak agency policies. 

She added that the report encourages “greater 
communication” between the purchaser of divested 
assets and the monitor, an independent, third-party 
trustee appointed by the FTC.
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FEDERAL TRADE COMMISSION

ENFORCEMENT
by Kathryn Leger and Peter Geier

Intellectual Property 
It remains unclear in the early days of the Donald Trump 
administration how or if the change of government will 
impact the Federal Trade Commission (FTC) view of 
intellectual property rights assertion in the US.

What is certain is that the IP community is watching very 
closely how a dramatic enforcement action undertaken 
by the FTC only a few days before Trump’s swearing-in 
ceremony will play out in the coming weeks and months.

On 17 January, the FTC filed a complaint in a federal 
district court charging California-based global tech giant 
Qualcomm with using what it terms as anticompetitive 
tactics and exclusionary conduct to maintain an unlawful 
maintenance of a monopoly in the supply of the 
baseband processors, or modem chipsets, that manage 
cellular communications in mobile devices.

In addition to claiming that the company’s sales and 
licensing practices hinder competitors and threaten 
innovation in mobile communications, the agency 
asserts in the court complaint that Qualcomm refused to 
license standard-essential patents (SEPs) to competitors 
despite commitments it made to license on FRAND (fair, 
reasonable and non-discriminatory) terms in return for 
classification of its technology as fundamental.

The FRAND question, especially any direct wading into 
the waters of what makes a royalty rate reasonable by 
government, is considered to be slippery ground by 
some industry and legal observers, particularly those 
who insist that it is up to parties to bilaterally negotiate 
contract terms without outside predetermination, unless 
a court or arbitrator imposes a dispute settlement.

While stopping short of seeking an injunction, the FTC 
said it is seeking a court order to undo and prevent 
Qualcomm’s unfair methods of competition - a claim the 
company has said it will vigorously contest. 

The FTC court case is assigned to Judge Lucy Koh, a US 
District Judge presiding in the US District Court for the 
Northern District of California, and is set for an initial case 
management hearing on 19 April.

There is some speculation over whether or not 
Qualcomm will achieve its wish to have the FTC case 
dropped, a contention buoyed by uncommon public 
dissidence over the FTC suit by then commissioner 
Maureen Ohlhausen, who was subsequently designated 
on 25 January as acting chairman of the agency by White 
House order.

The joint release on 13 January of updated Antitrust 
Guidelines for the Licensing of Intellectual Property 
by the FTC, in conjunction with the US Department 
of Justice (DoJ), figures among other notable agency 
developments in recent months.

Some observers questioned the lack of specifics in the 
guidelines, which had not been updated since 1995, 
particularly the absence of guidance on increasingly hot-
button licensing issues for SEPs and IP topics associated 
with standards-setting. 

Referencing that concern voiced through public 
consultation, the agencies reiterated that the  “flexible 
effects-based enforcement framework” set forth in the 
guidelines remains applicable to all IP areas.

In a statement of her own at the time, Ohlhausen said 
the new guidelines reflect key principles, with the 
necessary proviso that “antitrust laws generally do not 
impose liability upon a firm for a unilateral refusal to 
assist its competitors” and that “market power by itself 
does not offend the antitrust laws.”

Patent troll study 
The FTC had attempted to address another emerging 
antitrust issues, that of patent assertion entities (PAEs), 
also known as Non-Practicing Entities (NPEs) or the more 
pejorative and outdated term “patent troll,” with the 
release on 6 October 2016 of another study, in the works 
since September 2013.

Patent Assertion Entity Activity: An FTC Study, examined 
non-public information and data covering the period 2009 
to 2014 from 22 PAEs, 327 PAE affiliates, and more than 
2100 holding entities (those entities that did not assert 
patents) obtained through compulsory process orders 
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(subpoenas) using the agency’s own legal authority.
While the agency described the report as a big step 
forward to increasing understanding of PAEs and 
informing future policy discussions, some said much 
more information is needed about the cost and revenue-
generating possibilities of the fast-evolving entities that 
break down into more than one type rather than a solo 
mold and how they hurt or promote competition and 
innovation.

Agency doubles down on pharma competition
In January, the FTC filed a reverse payment case 
challenging an agreement between Endo International 
and Watson Laboratories, alleged to have obstructed 
market entry to lower-cost generic competition. Since 
the US Supreme Court held in FTC v Actavis in 2013 
that reverse payment deals could violate antitrust laws, 
Nexium, in which the defense won a jury verdict in 
December 2014, has been the only reverse payment 
case to go to trial. FTC v Cephalon, the second post-
Actavis reverse payment case set for trial, settled for 
USD 2.1bn in May 2015. 

The drug at issue in the Endo case, Lidoderm, a lidocaine 
local anesthetic patch, is Endo’s most important branded 
prescription drug product, comprising 30% of the 
company’s total annual revenues. The FTC case is one 
among a group of related civil actions in the US Northern 
District of California suing Endo, Watson and Allergan 
over allegedly anticompetitive deals by which brands pay 
generics to delay market entry.

The FTC also has for the first time has taken aim at a 
pharmaceutical brand that allegedly gamed the US Food 
and Drug Administration’s (FDA) regulatory regime to 
delay the market entry of generic competitors. In an 
antitrust action filed on 7 February in federal district court 
in Wilmington, Delaware, the FTC alleges that Shire 
ViroPharma waged “a campaign of serial, repetitive, and 

unsupported filings” with the FDA and courts to delay 
the FDA’s approval of generic Vancocin Capsules, and 
exclude competition to its branded prescription antibiotic, 
Vancocin HCl Capsules.

Until the FTC filed this case, the issue it raises, while 
well-known to lawyers and academics, has had a 
comparatively lower profile. Class action lawyers have 
been more focused on alleged anticompetitive conduct 
such as illegal reverse payments, “product-hopping” 
from one version of a drug to another, and denying 
samples to generic companies attempting meet FDA 
approval requirements to market a new generic drug.

Economic Liberty Task Force
The FTC also recently reinvigorated its focus on potential 
antitrust issues arising when state and local licensing 
or certifying organizations exclude participants. On 
23 February, Acting FTC Chair Maureen Ohlhausen 
announced that the agency is setting up an Economic 
Liberty Task Force aimed at reducing excessive 
occupational licensing regulation.

This focus got momentum in February 2015, when the 
US Supreme Court held in NC Dental—North Carolina 
Dental Board of Dental Examiners v. Federal Trade 
Commission—that a state dental board had improperly 
excluded non-dentists from the teeth-whitening services 
market. The FTC task force will partner with state 
elected leaders and other officials to eliminate and 
narrow overbroad occupational licensing restrictions that 
are not carefully tailored to satisfy legitimate health and 
safety concerns, Ohlhausen said. 

In a time of change, when “many Americans are 
demanding less regulation and more opportunity,” 
Ohlhausen said that the task force will bolster the 
agency’s efforts to address occupational licensing 
restrictions and other barriers to economic opportunity.
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MERGER REVIEW
by David Hatch 

Federal Trade Commission (FTC) officials cited the 
agency’s successful challenge of the Office Depot/Staples 
merger and two appellate decisions involving hospital 
transactions as their main M&A victories in 2016. 

Acting Chairwoman Maureen Ohlhausen, former 
Chairwoman Edith Ramirez, Commissioner Terrell 
McSweeny and former Bureau of Competition Director 
Deborah Feinstein highlighted the accomplishments in 
detailed written responses to questions posed by PaRR. 
 
The high volume of deals kept the FTC busy over the 
past year, similar to what occurred at the DoJ. Merger 
activity for the combined agencies was up modestly 
in 2016. Together, they received 1772 notices of 
transactions in FY 2016 versus 1754 in FY 2015.

In fiscal year (FY) 2016, the FTC issued 25 “second 
requests” for additional business and financial information 
from companies seeking merger approval. That compares 
to 20 such requests issued in the prior fiscal year. 

The vast majority of deals investigated by the FTC in 
2016 involved horizontal transactions, according to the 
agency. 

Another milestone involved the largest divestiture of 
pharmaceutical products ever ordered by the commission. 
That occurred in July 2016 when Teva Pharmaceuticals 
was required to sell assets related to 79 generic drugs to 
complete its USD 40.5bn acquisition of Allergen.

The FTC opened 2016 with three Democrats and one 
Republican. The resignation of Commissioner Julie Brill in 
March 2016 left the Democrats with a 2-1 majority. The 
departure of Ramirez, also a Democrat, on 10 February 
2017—a few weeks after the inauguration of President 
Donald Trump—resulted in an evenly split commission. 

There is now just one Republican, Acting Chairwoman 
Ohlhausen, and one Democrat, McSweeny, at the five-
member agency, with three seats vacant.

Despite the churn, the FTC showed no apparent signs 
of backing away from antitrust battles with major 
companies. Ramirez and McSweeny cited the agency’s 
desire to challenge deals as among its top achievements 
in 2016. 

“The FTC showed its readiness and willingness to 
litigate, even in the face of substantial settlement 
offers,” Ramirez wrote. McSweeny agreed, stating that 
the FTC was proactive about “protecting consumers 
from anticompetitive mergers.”

Another major accomplishment involved the issuance of 
a much-anticipated report on the rise of patent assertion 
entities (PAEs), which detractors malign as ”patent 
trolls.” 

Critics accuse some PAEs of acquiring patents with 
the goal of filing bogus infringement claims to force 
settlements or extract license fees. The report featured 
recommendations that the FTC believes “will help 
reduce nuisance patent litigation,” Ramirez wrote. 

Feinstein was replaced on 6 March by Abbott (Tad) 
Lipsky, a partner in the Washington office of Latham & 
Watkins and former chief antitrust lawyer for the Coca-
Cola Company. Lipsky, who previously served as an 
attorney with the DoJ’s Antitrust Division, was named 
acting director of the Bureau of Competition.

Healthcare mergers
Federal appellate decisions reversed district court 
rulings that would have allowed two hospital mergers: 
Penn State Hershey/Pinnacle Health in the Harrisburg, 
Pennsylvania area and Advocate/NorthShore in Chicago.

“These cases were 
important, not only 

because we were able 
to secure injunctions 
pending appeal, but 
also because each 

decision reaffirmed the 
commission’s approach 

to analyzing hospital 
mergers”
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The FTC had argued that each deal substantially would 
have reduced competition for inpatient hospital services 
in their respective regions.  

“These cases were important, not only because we 
were able to secure injunctions pending appeal, but also 
because each decision reaffirmed the commission’s 
approach to analyzing hospital mergers,” Feinstein said.  
The transactions were subsequently abandoned. 

Both Ramirez and Feinstein emphasized that the 
decisions supported the FTC’s use of a “hypothetical 
monopolist test” in its economic analysis to challenge 
hospital combinations.

The test compares the pricing incentives of a fictional 
monopoly with those of the firms supplying products in a 
market where a merger might occur. 

“In the healthcare space, the FTC has enjoyed 
resounding success,” Ohlhausen concluded.

The agency’s track record is particularly critical given 
the importance of healthcare to US consumers, she 
asserted. “The FTC strives to prevent anticompetitive 
conduct in that space, aggressively challenging pay-for-
delay agreements and hospital mergers creating the 
incentive and ability to increase rates,” the chairwoman 
wrote.

Lessons Learned 
For Ohlhausen, a key lesson from the Office Depot/
Staples trial was that fast-evolving business models and 
technologies can complicate antitrust analysis. 

The FTC sued to block the USD 6.3bn acquisition in 
December 2015, arguing that it would significantly 
reduce nationwide competition for office supplies sold to 
large business customers. 

Central to the legal tussle was whether competition from 
Amazon “was sufficiently imminent and effective as to 
neutralize the merger’s anticompetitive effects,” she 
wrote. 

“The FTC successfully demonstrated that the answer 
was no, showing the importance of fact-specific analysis 
in evaluating changing markets,” Ohlhausen added. 

Feinstein explained that the district court judge weighed 
the strengths of Amazon Business, including its 
reputation for reliable, customer-friendly service, against 
its deficiencies. They included a lack of experience in 
bidding on requests for proposal and no control over 
price and delivery terms set by third-party vendors.

The court concluded that Amazon Business would not 
compete for large contracts in three years the way Office 
Depot could. 

The important takeaway is that a large, sophisticated 
rival must be more than capable of entering a market, 
Feinstein wrote. Instead, they must be ready to enter 
on a timely basis and in a manner that replaces lost 
competition. 

Ohlhausen has outlined sweeping plans for an FTC 
overhaul of antitrust policy that will feature greater 
emphasis on “substantial harm” to competition and 
consumers. 

“Not something ephemeral, not something down the 
road, but something more concrete,” she said of the 
harms that deals must pose to be blocked. Ohlhausen 
made the comment to PaRR during an informal interview 
in late January. 

Despite her differences with Ohlhausen, McSweeny is 
optimistic about finding common ground. “I certainly 
believe that we can reach compromises,” McSweeny 
told this news service a few weeks later.
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CIVIL LITIGATION
by Peter Geier and Kathryn Leger 

A key issue currently facing civil litigants is the even-
numbered US Supreme Court (SCOTUS) bench. A 
consistently predictable 4-4 split along ideological lines 
has disturbed the feng shui of the federal judiciary—the 
natural upward flow from the lower courts of issues to 
be decided, and the return flow of SCOTUS decisions to 
be interpreted and implemented by the courts. Until the 
Senate sees fit to fill the vacancy left by the February 
2016 death of Associate Justice Antonin Scalia, this 
effective blockage will continue to foster uncertainty, 
especially among the bench and bar in federal trial and 
appeals courts.

Also in the political sphere, the Trump administration and 
Republican domination of Capitol Hill raise the prospect—
or specter—of legislated limits on class action litigation. 
Long a pet policy initiative of pro-business organizations 
like the US Chamber of Commerce, limits on class actions 
go hand-in-hand with the kind of deregulatory rhetoric the 
president espoused during his campaign. On 9 February, 
the House Judiciary Committee introduced a bill titled the 
“Fairness in Class Action Litigation Act of 2017” (FCALA), 
despite being unsuccessful in a past iteration it could gain 
traction in the current political climate. 

FCALA’s proponents claim that it will “amend the 
procedures used in federal court class actions and 
multidistrict litigation proceedings to assure fairer, more 
efficient outcomes for claimants and defendants, and 
for other purposes.” But consumer advocates and the 
plaintiffs’ bar focus on the “other purposes,” which 
they say include provisions that will make classes even 
tougher to certify.  

Nevertheless, many antitrust cases last longer than even 
two four-year presidential terms. A number of large and 
important class cases around the US are well advanced, 
but there were two important areas of antitrust litigation 
activity quickly off the blocks this year: the pharma and 
financial services sectors.  

Pharma price-fixing 
Class action plaintiffs and regulators have slugged it 
out for years with drug companies in cases that target 
alleged anticompetitive tactics for delaying the market 
entry of lower-cost generic drugs. This effort gained 
momentum after SCOTUS held in its 2013 decision in 
Federal Trade Commission v Actavis that such deals 
could violate antitrust laws. 

Yet in the past year, egregious price-gouging alleged 
against some drug companies has captured the 
attention of legislators, regulators, private enforcers 
and the president’s rhetoric. Stepped-up antitrust 
enforcement by the US Department of Justice (DoJ)—a 
major investigation of price-fixing among generic drug 
makers announced its first indictments in December 
2016—as well as state regulators’ suits targeting drug 
manufacturers, appear to have opened the floodgates for 
a new round of private enforcement. 

Insulin medications are a prime example. Prices for these 
products, used by about six million Americans to treat 
diabetes, have skyrocketed in recent years. The cost 
of insulin more than tripled between 2002 and 2013, 
from USD 231 to USD 736 per year per patient. The DoJ 
indictments of two former pharma executives include 
allegations that they fixed the price of the diabetes drug 
glyburide. But class plaintiffs also are suing Sanofi US, 
Eli Lilly & Company and Novo Nordisk, three makers of 
insulin medications, alleging antitrust and other claims. 
The same companies are being sued by their own 
shareholders who allege among other things that their 
price manipulations negatively impacted company value. 

New phase for bank-focused antitrust
Litigation in the financial services and benchmark-setting 
sector also picked up steam in 2016 that will carry a new 
phase of cases forward. The civil Libor case likely shall 
continue to see two steps back for every several shaky 
steps forward. But plaintiffs in other first-phase cases 
that have followed in the footsteps of regulators round 
the world, such as Forex, have won solid opinions from 
the courts that already have produced multibillion dollar 
settlements. The credit default swaps antitrust case 
settled entirely for USD 1.865bn in September 2015. 

The progress to watch this year will be in the antitrust 
cases that plaintiffs’ lawyers conceived on the theory 
that the same banks were likely to have engaged in 
similar conduct at the same time in other financial 
markets, theories conceived, and then fleshed out by 
economists analyzing transaction data. These would 
include the ISDAfix case which survived motions 
to dismiss in March 2016, and the gold and silver 
benchmark cases which survived motions to dismiss in 
October 2016. Several similar such class cases currently 
are pending motions to dismiss.        
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Wheels of the bus
The gargantuan set of class action litigation involving 
the global price-fixing conspiracy over automobile 
parts is expected to continue its long march to 
settlement. This civil litigation also follows DoJ criminal 
prosecutions. Each of a total of roughly 40 parts so far 
constitutes a case, with five to seven litigation classes 
for each part. The court grouped the parts in threes to 
facilitate motions practice going forward: the first class 
certification argument will not be heard for at least 
another year.    

On 14 February, the judge hearing the case, who has 
expressed frustration with what she sees as slow 
progress—despite the fact that multimillion-dollar 
settlements continue apace—appointed a “master 
facilitator” to pick up the tempo and shepherd the rest of 
the cases to resolution.   

Other cases to watch
In federal courts in California, the electrolytic capacitor 
and packaged seafood antitrust class cases could see 
more settlements with defendants’ guilty pleas and 
cooperation agreements with the DoJ. Agreements 
in criminal cases commonly include defendants’ 
commitments to help civil plaintiffs.

Plaintiffs’ lawyers—and regulators—remembering the 
USD 415m settlement in September 2015 with Adobe, 
Apple, Google and Intel over anticompetitive claims they 
conspired to suppress wages and not hire each other’s 
employees are watching a new “no poach” antitrust 
class action filed in California’s Silicon Valley against 
South Korean electronics giants LG and Samsung in 
September 2016.

Civil litigation claims for anticompetitive poaching could 
be in store for other sectors following new guidelines 
warning against the behavior issued jointly by the Federal 
Trade Commission (FTC) and the DoJ on 20 October 
2016 for human resource professionals. These are now 
on the radar of defense attorneys and in-house counsel 
for antitrust compliance matters.

Returning to healthcare, the DoJ and the state of North 
Carolina filed an antitrust action in June 2016 against 
Carolinas HealthCare System, alleging that Carolinas 
used its dominant market power to prevent major health 
insurers from steering patients to lower-cost hospitals. 
Antitrust lawyers are watching this case because it is the 
DOJ’s first steering case in the healthcare sector. 
And circling back to SCOTUS, a variety of antitrust and 
class issues are on track for high court consideration in 
the near term, including cases relating to the 30-years’-
war between merchants and Visa, MasterCard and 
American Express (AmEx) over the interchange fees 
that merchants pay when they accept cards in retail 
transactions. Thus far, the eight-justice bench has 
broken no new ground, avoiding deadlocks by taking and 
deciding cases on which a majority can agree.  

It is still unknown whether the DoJ will ask SCOTUS to 
review the US Second Circuit Court of Appeals’ summary 
reversal of the DoJ’s anti-steering case win against 
AmEx, which the Second Circuit declined to rehear in 
January. Both the DoJ and civil plaintiffs say the Second 
Circuit muffed the antitrust issues and turned the rule of 
reason standard on its head, claiming that if allowed to 
stand, the decision will burden further antitrust plaintiffs.  
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BRAZIL
CADE seeks to reassure investors as it enters 2017  
without president
by Camila Pavanelli de Lorenzi

In spite of Brazil’s ongoing political and economic 
turmoil, the country’s antitrust policy has a firm footing 
and the Brazilian Competition Authority CADE has not 
experienced turbulence, according to Gilvandro de 
Araújo, the authority’s second interim president in two 
years. 

CADE has lacked a president since 29 May 2016, when 
the tenure of then-president Vinicius de Carvalho ended. 
Since then, CADE has had two interim presidents in a 
row, Márcio de Oliveira and Araújo, who took over on 15 
January 2017.

In an interview with PaRR on his first day in office, 
Araújo made a point of emphasizing that the country’s 
competition regime is well established. But he declined 
to comment specifically on CADE’s priorities for 2017, 
saying that as interim president he was not in a position 
to do so.

Araújo said that his goal is to ensure the normalcy of the 
regulator’s day-to-day operations and reassure investors 
mulling investments in Brazil that the country’s antitrust 
policy is predictable and transparent. 

The government of President Michel Temer, who took 
over following the impeachment of Dilma Rousseff, did 
not meddle with CADE’s budget or operations, even as it 
appointed a new team to the Ministry of Justice, Araújo 
said. Four days after Araújo took over CADE’s interim 
presidency, Temer was faced with the need to make 
another appointment to a vacant position: Supreme Court 
(STF) Justice Teori Zavascki, who had been handling all 
Petrobras probe-derived cases at the STF, died in a plane 
crash. Temer appointed Minister of Justice Alexandre de 
Moraes, who was cleared by the Senate and will take 
office on 22 March.

Meanwhile, the issue of whom Temer will appoint as the 
new CADE president is a matter of speculation in the 
Brazilian press. Unsourced news reports say that Temer 
is soon to appoint Roberto Pfeiffer, a law professor at the 
University of São Paulo.

Regardless of who will head CADE next, the regulator’s 
budget for 2017 will be the same as in 2016, in line with 
a recently approved amendment to the Constitution 
which freezes all government spending for the upcoming 
20 years.

Record fines, leniency and cease-and-desist 
agreements
Last year was one of multiple records for CADE. It 
collected a record BRL 726.3m (USD 233.5m) in fines 
under cease-and-desist agreements (TCCs), signed a 
record 11 leniency agreements, and a record 61 TCCs.

The previous records for those three figures were 
reached in 2015: BRL 524m (USD 168.5m) in fines, 58 
TCCs and 10 leniencies.

The largest settlement reached by CADE in 2016 – which 
also is its all-time record settlement – was the TCC it 
signed with the so-called orange juice cartel. Orange 
juice producers Cutrale, Citrovita, Coinbra, Fischer, 
Cargill, Bascitrus and the Brazilian Citrus Exporters 
Association (Abecitrus) settled for about BRL 300.1m 
(USD 96.5m) in combined fines. The case had been 
pending before CADE for nearly 20 years, opened in 
1999 and suspended by the Federal Appeals Court in 
2015. With the approval of the TCCs, the companies 
agreed to drop the ongoing lawsuits.

Another major settlement was reached by CADE with 
Barclays, Citigroup, Deutsche Bank, JPMorgan and 
HSBC, which agreed to pay a combined BRL 183.5m 
under a TCC. The banks are accused of forming a cartel 
that manipulated the exchange rates involving the 
Brazilian real and foreign currencies. 

The other banks targeted in this proceeding are Banco 
Standard de Investimentos, Banco Tokyo-Mitsubishi 
UFJ, Credit Suisse, BofA Merrill Lynch, Morgan Stanley, 
Nomura, Royal Bank of Canada, Royal Bank of Scotland, 
Standard Chartered and UBS.
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The record number of leniencies was driven by multiple 
agreements signed with Petrobras suppliers as a result 
of the Petrobras corruption probe, including three 
agreements with Andrade Gutierrez subsidiary Andrade 
Gutierrez Engenharia.

The first leniency with Andrade Gutierrez Engenharia 
was signed in November and prompted an investigation 
into a bid-rigging scheme to win contracts to build and 
operate the Belo Monte hydropower plant. The second, 
which was signed in December, prompted the launch of 
a full-blown administrative proceeding into a bid-rigging 
scheme to win engineering and construction contracts 
for the urban renewal of three communities in the city of 
Rio de Janeiro.

Andrade Gutierrez Engenharia’s third leniency agreement 
with CADE also was signed in December and led to 
an investigation into an alleged cartel formed to win 
contracts for the construction, modernization and 
renovation of sports facilities for the 2014 World Cup.

CADE opens proceeding into alleged cartel in 
onshore exchange market
One of the most significant proceedings opened by 
CADE in 2016 is that which targets ten Brazil-based 
banks accused of forming a cartel in the Brazilian 
onshore exchange market involving the Brazilian real.

CADE found evidence that BTG Pactual, BBM, BNP 
Paribas Brasil, Citibank, HSBC Bank Brasil, ABN Amro 
Real, Fibra, Itaú BBA, Santander Brasil, and Société 
Générale Brasil attempted to coordinate foreign 
exchange transactions and foreign exchange risk 
positions; to fix prices and price levels for exchange and 
differential spreads; to influence the Central Bank of 
Brazil’s PTAX reference index; and to share commercially 
sensitive information amongst themselves. 

CADE noted that the banks’ alleged conduct may have 
affected competitors and customers, but not necessarily 
the PTAX rate.

Merger reviews
The number of mergers filed with CADE decreased from 
404 in 2015 to 384 in 2016. CADE reviewed 390 merger 
filings in 2016, in line with the 386 filings it reviewed in 
2015.

Of the regulator’s 390 merger reviews, 360 were 
approved unconditionally, six were approved with 
restrictions, and five were shelved. Additionally, CADE 
decided not to hear 19 mergers. 

No mergers were rejected by the regulator in 2016.

The mergers that were cleared without restrictions 
included the acquisition of EMC Corporation by Dell’s 
parent company Denali Holding Inc., a USD 67bn deal.

Two of the most high-profile mergers on which CADE 
imposed restrictions involved banks. Bradesco’s 
acquisition of HSBC’s Brazilian unit for USD 5.2bn 
was approved in CADE’s 8 June 2016 tribunal session 
conditional upon the signing of a Merger Control 
Agreement (ACC) between Bradesco and CADE.

The ACC stipulated that Bradesco must not purchase 
another financial institution for 30 months, and not 
charge fees to the smaller banks to which HSBC Brasil 
clients decide to transfer their accounts, among other 
provisions.

The other significant merger in the banking sector was 
the creation of a credit intelligence bureau by Brazil’s 
five biggest banks: Banco Bradesco, Banco do Brasil, 
Banco Santander (Brasil), Caixa Econômica Federal and 
Itaú Unibanco. The deal, which was filed with CADE on 
8 April 2016, was approved by the tribunal subject to the 
signing of an ACC on 9 November.

Under the ACC, the banks agreed to not discriminate 
against rivals, to decline from sharing commercially 
sensitive information, to maintain their business 
relationships with other credit bureaus and to decline 
from sharing systems or facilities amongst themselves 
or with the newly-formed credit bureau, among other 
measures. Additionally, the banks agreed to subject 
the execution of the ACC to the monitoring of an 
independent auditor. 
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EUROPEAN UNION

EC – DIRECTORATE GENERAL FOR COMPETITION
by Jeremy Fleming-Jones 

Europe’s competition chief Margrethe Vestager 
consolidated her reputation as one of the European 
Commission’s (EC) strongest members during 2016.

Amid political uncertainty resulting from the Brexit vote, 
continuing economic strife and the fall-out from Donald 
Trump’s election as US president, it is easier for the 
Directorate-General of Competition (DG Comp) to appear 
a bastion of stability amid the rest of the EC’s battered 
departments.

In addition, Vestager has brought a reputation for 
effectiveness to the role, such that there is increasing 
speculation about her potential future roles. Following 
the premature resignation of Bulgarian commissioner 
Kristalina Georgieva in the autumn of 2016, Vestager’s 
name was aired as a possible replacement for the 
Bulgarian’s EC vice presidency.
 
Vestager’s profile has been boosted through her use of 
state aid measures in the fight against tax evasion in 
Europe, though 2016 saw the DG Comp consolidate as 
much as expand into that territory, as challenges of the 
first cases were lodged with the European courts. 

The digital challenge 
The main challenge and theme across the EC’s regulation 
has been technology: the largest state aid case remains 
the order for Ireland to recover EUR 13bn from tech giant 
Apple, while the EC’s probe into tech giant Google for 
its alleged abuse of dominance in the market for online 
search continues to edge cautiously toward a conclusion. 
Much has been invested in the Google case; much is 
riding on its outcome. The EC continues to mull over 
decisions in its two other investigations into Google: 
Android and AdSense. 

Meanwhile two probes into US tech giant Qualcomm 
over an alleged abuse of its dominant position in 
smartphone chips market reflect global regulatory moves 
against the company; Chinese and Korean authorities 
imposed hefty fines on the company in 2016. 

In mergers, to the extent that one sector dominated, 
ongoing consolidation in telecoms across the EU 
provided a fast flow of transactions that proved 
challenging to analyse. 
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A broader inquiry into the e-commerce sector—the EC 
is set imminently to publish a final report—has proved 
a mammoth administrative task since the underlying 
research involves the study of approximately 8,000 
distribution agreements submitted by nearly 1,800 
respondents.

Balancing interests in the tech sector
At the policymaking level, the EC continues to grapple 
with attempts to balance conflicting interests in the 
technology landscape, adopting a wait-and-watch 
approach.

The DG Comp was closely involved in preparing the EC 
communication “A European agenda for the collaborative 
economy” and in follow-up activities which launched 
studies on regulatory frameworks applicable to taxis and 
hire-car with passenger services.

These issues, along with an ongoing attempt to work 
with ten member states on online hotel booking services 
and the thorny problem of most favoured nation clauses, 
remain unresolved, however.

So long as competing interests within the new tech 
sector divide authorities even within the member states 
themselves, it remains hard for the EC to impose a 
uniform approach. Perhaps for that reason the agency 
itself has not so far launched any investigation related to 
the collaborative economy.

Similarly, the EC continues to maintain that, in line with 
the case law, issues related exclusively to the protection 
of personal data should be dealt with by data protection 
law, and competition regulators should leave well alone.

However, the agency is refining its thinking in this field, 
and a nuanced policy shift is discernible.

A new theory of harm based on a non-price related 
quality of consumer protection that could be impaired by 
market developments appears to be in the works.

“The level of privacy and protection granted to personal 
data is important to many customers and may constitute, 
therefore, a non-price related or a quality-related 
parameter for competition,” one official told PaRR.

“The degradation of such a protection may create 
competition concerns, to the extent that consumers 
would be offered worse services,” the official explained. 

In the absence of any investigation into a data-related 
case, the evolving policy in this area created a stir of 
expectation around EC consideration of the landmark 
2016 merger of Microsoft and LinkedIn.

Since the EC concluded that the merger would not lead 
to a degradation of data protection, this turned out not 
to be the occasion for a grand test case. However, the 
authority is on the lookout for such a case. 

Record year for cartel fines
At the end of 2016, the DG Comp had 55 cartel 
investigations pending, slightly fewer than it was 
handling at the end of 2015; and 206 antitrust cases, a 
slight rise on the number under scrutiny from the end of 
the previous year. 

“The level of privacy and 
protection granted to 

personal data is important 
to many customers and 

may constitute, therefore, 
a non-price related or a 

quality-related parameter 
for competition”

If the number of cartels under scrutiny is slightly down, 
however, that is not reflected in the EUR 3.73 bn that 
the six completed cartel decisions saw imposed in fines 
last year. This was ten times as much as was levied in 
the five adopted decisions of 2015, and is the highest 
amount of cartel fines ever imposed by the EC in a single 
year. These cartels affected the automotive, food and 
financial sectors, as well as industrial manufacturing.
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The 11 cartel decisions adopted in 2015 and 2016 all 
were based on leniency applications, whereas the EC 
launched several investigations on its own initiative 
during that period. Half of the cartel decisions adopted in 
2016 were based on settlements. 

In its investigation of an abuse of dominance case in 
the Austrian market for managing domestic packaging 
waste (the ARA case), the EC reduced the fine to reward 
the company’s cooperation with its investigation. ARA 
acknowledged the infringement, reducing the EC’s 

administrative workload as well proposing a structural 
remedy.

This was the first time in its handling of a single conduct 
matter that the EC took account of a counterparty’s 
comprehensive cooperation in calculating the fine, which 
it reduced by 30% to EUR 6 m. Elsewhere, the EC 
accepted commitments in three antitrust investigations: 
in the maritime transport, financial services and 
broadcasting sectors.
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Merger trends reflect increasing consolidation
The increasing number of merger notifications filed with 
the EC clearly indicates greater consolidation across 
several industries, the DG Comp’s director general 
Johannes Laitenberger has said.  The EC received 
more than 360 merger notifications in 2016, the second 
highest number in a single year.  “It has been a very 
busy year…while numbers were lower in the aftermath 
of the financial and economic crisis, we have now seen 
a steady increase of the numbers again since 2013,” he 
said, adding: “These trends reflect the global waves of 
consolidation observed in several industries.”

Laitenberger said that of 360 notifications filed in 2016, 
250 were expedited through a simplified procedure.
Last year, the DG Comp set in motion a re-evaluation 
of the procedural and jurisdictional aspects of its 
merger control. This exercise included the functioning 
of the jurisdictional thresholds set out in Article 1 of 
the EU Merger Regulation. As part of this evaluation, 
the EC carried out a public consultation during which 
stakeholders could submit their feedback on the issues 
under scrutiny until 13 January 2017. 

This evaluation, particularly of the jurisdictional 
thresholds, took place in the context of the recent debate 
on the effectiveness of turnover-based thresholds, 
specifically on whether they capture all transactions 
which potentially could have an impact on the internal 
market. This is seen as particularly significant in the 
digital economy, where services often are launched 
to build a significant user base before deciding upon a 
revenue-producing business model.

It is increasingly believed that the acquisition of entities 
which produce no substantial revenue are not likely 
to be captured under the current turnover-based 
thresholds that trigger a notification under the EU Merger 
Regulation. This is so even in instances where the 
acquired company plays a competitive role because it 
has a significant user base, commercially valuable data, 
or for other reasons.  The 2014 review of Facebook’s 
acquisition of WhatsApp was one deal where the 
turnover-to-price ratio appeared significant at the time. 

Vestager revisited that deal last December in light of 
Facebook’s assurance at the time of the merger of 
the impossibility of connecting Facebook profiles with 
WhatsApp accounts. A fine for providing misleading 
information to EC officials could see the social media 
giant hit with as much as EUR 2bn. 

And the perceived legal gap here may not concern only 
the digital sector: others such as the pharmaceutical 
industry also could be effected. Instances where major 
pharmaceutical companies acquire small biotechnology 
companies with promising pipeline products may not 
trigger an EU merger notification even if the transaction 
value is very high.

In this context, there are recommendations to 
complement the existing thresholds with additional 
notification requirements based on alternative criteria, 
such as transaction value. The results of the evaluation 
will be set out in a staff working document that will 
provide a basis for determining a further course of action. 
At this stage, no decision has been taken.
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International cooperation
The DG Comp continued its policy of collaborating with 
other global agencies to reduce the risk of conflicting 
outcomes or remedies. The EC does not yet have final 
data for the extent of its cooperation last year, but told 
PaRR that it expects the 2015 trend to continue in 2016. 
Last year, the DG Comp cooperated with 16 agencies 
outside the EU: 10 agencies were consulted regarding 
antitrust investigations and 14 agencies regarding cartels. 

The level and degree of cooperation vary considerably 
from case to case, an official told PaRR. 

Relationship with national authorities
Vestager has presented a proposal to increase the 
powers of national competition authorities (NCA). This 
initiative followed a consultation launched in November 
2015 and completed last year on whether NCAs within 
the EU should receive extra antitrust enforcement 
powers. Four-fifths of those who responded to that 
consultation said that NCAs’ enforcement powers should 
be enhanced, prompting the EC to add this issue to its 
2017 agenda. Vestager proposed a directive – a more 
flexible legal instrument – rather than rigid regulation on 
the issue. 

Elsewhere the key EU issue affecting all member states 
is the EU Damages Directive. This measure aims to 
harmonise rules for seeking damages across Europe, and 

member states were supposed to adopt it into national 
law by 27 December 2016. However, not all member 
states have completed the process. The EC recently 
sent 20 countries formal letters requesting information 
as to the status of their adoption of the rule. Letters of 
notice are opening salvos in a process that can result in 
countries being taken to the European courts. 

Digital Single Market, Energy Union among 
policy objectives
Policy and enforcement actions in 2017 will continue to 
focus on the EC’s key priorities. These include its so-
called “Digital Single Market” initiative, an attempt to 
forge a closer energy union, a deeper internal market and 
the fight against tax evasion and avoidance. 

State aid enforcement remains prolific in the energy 
sector. Among the larger cases, the French state-
controlled EDF remains under investigation for 
hydroelectric deal funding and its purchase of assets 
from Areva. 

Elsewhere in the energy sector, Vestager is concluding 
a politically fraught negotiation with Russian giant 
Gazprom, accepting commitments for market testing 
with a view to closing antitrust complaints over the 
company’s gas supplies to Eastern Europe.

0	
0.5	
1	
1.5	
2	
2.5	
3	
3.5	
4	
4.5	

HUTCHISO
N	3G	UK/	

RYANAIR/A
ER	LI

NGUS	

UPS/T
NT	EXPRESS

	

DEUTSC
HE	BORSE

/

OLY
MPIC/A

EGEAN	

RYANAIR/A
ER	LI

NGUS	
200	
205	
210	
215	
220	
225	
230	
235	
240	
245	
250	

nu
m

be
r	o

f	c
om

m
itm

en
ts

	o
ffe

re
d	

re
vi

ew
	le

ng
th

	(d
ay

s)
	

Blocked	mergers	since	2007	

NoWficaWon	to	Blocking	(calendar	days)	 Sets	of	Commitments	

2017 Global Trends Monitor47

https://app.parr-global.com/intelligence/view/1397394


Vestager will continue with the innovative application 
of state aid as a weapon against tax rulings. Decisions 
remain pending in ongoing investigations concerning 
Luxemburg with regard to GDF Engie, Amazon and 
McDonalds, and there is a potential for more cases to be 
opened.

In addition to completing its sector inquiry into 
e-commerce this year, the DG Comp will work with other 
EC agencies on a proposal for a directive establishing 
a European Electronic Communications Code for 
telecoms that will address network sharing agreements, 
setting out benchmarks for how they may operate in 
concentrated markets. 

Elsewhere, financial services, pharmaceuticals, agri-food, 
transport and manufacturing remain priorities.

The agro-chemical sector is undergoing imminent 
consolidation with Vestager having cleared the tie-up 
between the US-based chemical firms Dow and DuPont, 
and being shortly expected to do so for China National 
Chemical Corporation’s (ChemChina) proposed USD 
43bn acquisition of Swiss agro-chemical giant Syngenta. 
The Bayer/Monsanto tie-up is set to follow these, for 
which the DG Comp has been preparing.

The financial sector – beyond the high-profile scrutiny 
of state aid in the financial and banking sectors – also 
will be in the spotlight during 2017. The DG Comp will 
continue monitoring implementation rules on payment 
services and merchant interchange fees for card-based 
payment transactions. The agency intends to adopt 
regulatory technical standards on the separation of 
payment card schemes and processing infrastructure. 
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BREXIT SPURS FEARS OF WIDER GLOBAL 
DISENTANGLEMENT
The impact of Brexit has been both pervasive and 
elusive, with all aspects of EU regulation set to be 
impacted by the UK decision to pull out of the trade 
bloc. In the period following the referendum but before 
the formal legal trigger of Article 50 has been pulled, 
however, conclusions about the eventual outcome of the 
UK’s departure remain largely speculative.

Before the referendum, former General Court judge 
Sir Christopher Bellamy told PaRR he believed that EU 
member states would be strongly negative toward the 
UK in the wake of a vote to leave, that the country would 
“fly blind” through the ensuing regulatory upheaval, and 
that London’s leading law firms could see their status 
affected. 

Later in the year, Bellamy gave more specific markers to 
the future. He told a conference in Brussels in November 
that continental administrative procedure used to tackle 
cartels most probably shall fade in favour of a criminal 
procedural approach in the post-Brexit UK. He said that 
this raises doubts over incentives for cartel participants 
to seek leniency at the EC, given that this could entail the 
future risk of criminal prosecution in the UK.

The potential impact of Brexit on leniency also concerned 
US attorneys, several of whom warned in a June 

American Bar Association (ABA) teleconference that 
people seeking leniency from the EC as part of a cartel 
investigation should consider requesting leniency from the 
UK too now that the country has voted to exit the EU.

Meanwhile, a British expert close to the UK’s 
Competition & Markets Authority (CMA) voiced concern 
that the UK government has not yet engaged with it on 
the need for more resources and a seamless regulatory 
transition after Brexit.

The CMA is unlikely to prioritise antitrust enforcement in 
such areas as online vertical restraints and fidelity rebate 
schemes as an independent regulator post-Brexit, the 
expert told PaRR.
With the CMA no longer obliged to follow EU 
competition law – aside from the fact that there will 
be an increased demand on the agency’s resources to 
examine cartels, mergers and state aid – it is expected to 
steer attention away from areas it deems less significant 
for the UK market, he noted.

According to media reports, UK Business Secretary Greg 
Clark offered a written “last-minute” promise to Nissan 
to keep its operations in the UK post-Brexit, which he 
refused to publish due to the sensitive commercial 
information it contained.
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In November, the EC confirmed that it was in talks with 
the British government over the terms of a letter sent by 
the government to Nissan about which the government 
had not notified the EC under state aid rules. The DG 
Comp is still analysing whether an arrangement between 
the UK and Nissan might prompt state aid concerns.

Meanwhile on the merger review side, the emerging 
likelihood of a so-called “hard” Brexit – that would 
remove the country from the European Economic Area 
– and the UK government’s desire to establish a new 
industrial policy, point to strong potential for diverging 
policy agendas.

Ongoing deals with a strong UK-EU link – such as the 
proposed tie-up between the Deutsche Boerse and the 
London Stock Exchange – have become resonant. In that 
case, EC concerns and requirements appear to go farther 
than the parties will accept, however pundits are likely to 
see the influence of Brexit in the deal’s collapse. 

Reflecting the broader global political upheaval, in 
October 2016 former EC competition chief Mario Monti 
warned at a conference in Florence that competition 
agencies across the globe should pursue dialogue to 
tackle potential divergent applications of antitrust rules 
following the UK’s withdrawal from the EU.

Monti said he feared that Brexit could lead to the 
disentanglement the UK’s competition regime and that 
the same process might subsequently extend to other 
parts of the world.
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NATIONAL COMPETITION AUTHORITIES
by Clara Rosales Rosado and Luuk de Klein

Fluctuation in antitrust enforcement and fines
Despite French and Spanish antitrust agencies falling far 
short of reaching their record 2015 fining levels, antitrust 
enforcement has remained high in both jurisdictions. 
Antitrust fines dropped by 83.7% in France and by 
58.5% in Spain compared to the EUR 1.2bn and EUR 
537.3m the agencies respectively imposed in 2015.  

The French penalties resulted from fourteen decisions:  
nine for cartels, two for abuses of dominance, with 
the remaining three for breaching commitments, gun-
jumping and exclusive import practices. In 2016, Autorité 
de la Concurrence merger officials imposed the agency’s 
first gun-jumping fine. Officials handed Altice a EUR 
80m penalty, after finding that the company exercised 
influence over telecom operators SFR and OTL prior 
to obtaining regulatory clearance. The Autorité has 121 
cases pending for 2017.

Eduardo Prieto Kessler, the Comisión Nacional de los 
Mercados y de la Competencia (CNMC) director of 
competition, told PaRR in 2015 that the agency was 
keen to make greater use of its power to impose 
administrative fines on individuals. He has fulfilled his 
promise, with sanctions of more than EUR 147,100 
imposed on 15 individuals in 2016. The agency told PaRR 
that antitrust activity in the country remains intense, 
with more than 21 cases in the pipeline for 2017, five of 
which concern vertical restraints.

Fine levels dropped by almost 40% in Germany 
compared to last year, but the Bundeskartellamt 
(BKartA) cautions that enforcement activity fluctuates. 
For example, in 2016 alone German officials conducted 
17 dawn raids on the premises of 85 companies. The 
EUR 124.5m in fines levied by German officials in 2016 
concerned seven cases involving 24 firms and five 
individuals. Four of the individuals were fined for their 
roles in a furniture resale price maintenance case and 
one in a bathroom products cartel. 

The Swedish Konkurrensverket also reported a 27% drop 
in fines in 2016 from its EUR 2.95m 2015 high. Looking 
ahead to 2017, the agency has slightly fewer unresolved 
cartel and abuse probes than in the previous year. 

Meanwhile, the UK’s CMA reported an extraordinary 
enforcement record in 2016. From the EUR 1.29m 
imposed in 2015, last year the agency handed down 

fines totaling EUR 166.54m. For the first time ever, 
British officials secured the sack of a company director 
for his role in a cartel. The CMA told PaRR it will not 
be shy to keep using this tool, as well as prosecuting 
individuals under the criminal cartel offences. 

Italy’s Autorità Garante della Concorrenza e del Mercato 
(AGCM) has increased its fining levels slightly compared 
to the previous year. The AGCM took EUR 253m in fines 
in 2016, which is 6.3% more than the previous year.  
Almost half the fines were imposed on cartelists involved 
in the supply of vending machines, while broadcasters 
Sky Italy and RTI-Mediaset, as well as the Italian Football 
League and marketing agency Infront Italia were 
slapped with a EUR 66m bid-rigging fine. The Italian 
agency reported ongoing work in more than 13 abuse of 
dominance cases at the close of 2016.

At the same time, Danish officials recorded a spectacular 
300% increase in fines in 2016 compared to the EUR 
0.83m imposed in 2015. Penalties were spread across 
the construction and real estate sectors, the automobile 
industry, as well as the furniture sector and the market 
for dairy milking machines. 

Big data and digitalisation top agendas for 2017 
Digitalisation and big data are both a challenge and a 
priority for multiple competition agencies due to their 
wide impact across markets and industries. French 
Autorité president Isabella de Silva, told PaRR that 
antitrust regulators “need to find new approaches to face 
the challenges emerging from digitalization.”

In 2016, French and German regulators discussed how 
to adapt competition law analytical tools for the digital 
markets. An ongoing reform of the German Competition 
Act will modify existing abuse of dominance criteria to 
include digital markets. Network effects and access to 
data will become factors in establishing a firm’s market 
position, the BKartA said. However, the UK’s CMA told 
PaRR the agency is not reinventing competition policy 
to face the ever-evolving digital world, but rather relying 
on adapting well-established principles to tackle new 
circumstances. 

Nevertheless, regulators have started enforcing 
competition rules in the digital sector, with Facebook 
coming under scrutiny in Germany over suspected abuse 
of dominance in the social network market. 
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Across the channel, the CMA in 2016 fined 
entrepreneurs employing sophisticated algorithms to sell 
wall posters via Amazon for price-fixing. 

Spanish and French officials meanwhile developed 
expertise in the sector through merger control.  The 
French agency told PaRR that in its review of Fnac 
group’s acquisition of Darty, officials for the first time 
looked at the growth of Internet sales to delimit the 
market. Spanish officials also had a taste of the new 
digital economy challenges in their review of online meal 
ordering system providers Just Eat and Nevera Roja. 

Following probes closed with commitments into 
Booking.com’s price parity clauses which prevented 
hoteliers from offering better prices to other platforms, 
NCAs are conducting an ex post monitoring exercise on 
the online travel agency market within the framework of 
the European Competition Network. In some member 
states, legislation banning narrow price parity clauses has 
been passed or is under consideration. 

The Konkurrensverket told PaRR that it also has listed 
online platforms as a 2017 priority. Swedish officials are 
expected to publish an assessment of the impact of the 
sharing economy and e-commerce on competition by 
March 2017, the agency told PaRR. 
France’s Autorité reports light and shadows regarding 
sharing-economy platforms. While currently it is a 
driver for competition, it may create access barriers and 
excessive dependence on commercial partners in the 
future market, the agency said.
“Digitalization is changing the way companies are doing 
business; therefore, monitoring the markets will remain a 
priority for the Autorité in 2017,” according to de Silva.

Traditional sectors remain in the spotlight 
Despite increasing interest in the competition 
implications of digitalisation, antitrust agencies have not 
forgotten that infringements can occur across diverse 
industries. 

German and French agencies cite the food retail sector 
as an area of concern, and French officials see a risk of 
collusion in joint purchasing agreements. BKartA chief 
Andreas Mundt told PaRR that concentration in the 
country’s food retail sector has increased substantially, 
with four large retailers—EDEKA, REWE, ALDI and the 
Schwarz group—holding 85% of the market. German 
officials will intensify the control of abusive practices in 
this sector, Mundt said, adding that the agency will also 
keep an eye on the waste management and utilities 
sectors. 

In the Netherlands, the Autoriteit Consument en Markt 
(ACM) will continue its focus on the country’s harbours, 
especially the Port of Rotterdam, which has been 
under investigation for the last two years.  Dutch and 
French officials will also continue to monitor the energy 
and healthcare sectors, with the Autorité expected 
imminently to close several pending high-profile cases. 
British officials also report probing the country’s national 
health system.

The French and German agencies told PaRR that the 
media sector will undergo intense scrutiny in the coming 
months. France’s Autorité is reviewing merger remedies 
imposed on pay-TV operator Canal+ in 2012 with a view 
to amending or prolonging them for five more years. 

Both Italian and Spanish regulators are making the 
financial sector a priority. Spain’s CNMC is investigating 
potential collusion in the derivatives market and 
analysing the competitive conditions resulting from new 
payment systems. The Mediterranean agencies also 
expect closely to monitor the legal professions, which 
include both lawyers and notaries, as well as bid-rigging 
practices. Spanish officials want to disqualify repeat 
offenders from participating in future tenders. Spain’s 
CNMC has also identified telecoms, energy, transport 
and postal sectors as priorities.

Mergers policy looking forward  
Germany is currently working on an amendment to 
the country’s Competition Act which would modify the 
notification thresholds for merger cases that do not 
meet the turnover- based thresholds. The agency wants 
to introduce a transaction volume threshold to enable 
German officials to be able to tackle deals such as 
Facebook’s takeover of Whatsapp.  

“It is not unusual in the digital economy for important 
companies to start with a very low turnover. The 
transaction volume threshold could enable the 
Bundeskartellamt to look at such important deals,” 
Andreas Mundt told PaRR. 

Across the channel, the CMA reports that its current 
alternative thresholds, based on share of supply or 
turnover under the Enterprise Act 2002, already capture 
a range of transactions, including those in the digital 
sectors. But British officials told PaRR the British 
government’s development of a new industrial strategy 
could affect the UK’s merger regime.
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Competition agencies in Spain, France, Denmark and 
Sweden told PaRR that there were no immediate plans 
to change existing turnover-based thresholds to catch 
transactions in the digital markets, but the agencies 
welcomed the EC consultation on the subject.

In terms of M&A activity, France’s Autorité closed 230 
merger reviews last year, a substantial rise on the 192 
decisions adopted in 2015. Only six transactions saw a 
conditional approval while 97% were cleared without 
remedies. Germany handled 1,200 notifications – roughly 
9% more than in 2015. Only seven deals were referred 
for an in-depth probe. 

“It is not unusual in 
the digital economy for 
important companies 
to start with a very 
low turnover. The 

transaction volume 
threshold could enable the 

Bundeskartellamt to look at 
such important deals”

Italian AGCM officials tackled 52 notifications in 2016, 
which was only one less than a year earlier. They sent 
10% of the notifications to an in-depth investigation. The 
authority handed down EUR 15,000 in gun-jumping fines 
across the financial and pharmaceutical sectors. 

NCAs seek toolbox harmonisation 
The EC proposal to harmonise and increase NCAs’ 
powers has been endorsed by several agencies. While 
the French, German and Dutch agencies find their 
toolbox sufficient to tackle antitrust infringement, 
officials would welcome further harmonisation across the 
EU. Mundt told PaRR that “it is important to take steps 
towards further convergence in this area in order to 
create a more level playing field in European antitrust”.

Italy’s AGCM told PaRR that it would welcome a uniform 
maximum criteria for deterrence. The agency also would 
like the discretion to set associations fines based on the 
turnover of its members. Sweden’s Konkurrensverket 
finds its powers limited when fining companies for 

noncompliance, the agency said.  Meanwhile, the 
UK’s CMA is interested in setting up a mechanism 
to fine companies for submitting false or misleading 
information. 

BKartA officials are concerned that antitrust infringers 
can evade fines through corporate restructuring. An 
ongoing reform is expected to tackle the problem in 
2017.  “We are very confident that the 9th Amendment 
of the German Competition Act will close the existing 
loopholes,” chief Andreas Mundt told PaRR.

The Swedish Konkurrensverket reports ongoing 
discussions over increasing the agency’s power to 
impose fines and block mergers for 2018. Denmark’s 
Konkurrence- og Forbrugerstyrelsen will set up a new 
mergers unit in 2017, the agency said, adding that 
changes to its competition rules also are in the pipeline. 
Spain’s CNMC is confronted with a potential upcoming 
political agreement to disband the “super-regulator” set 
up in 2013, which gathers several sectorial regulators. 

There were also several key personnel moves in 
2016. The UK CMA’s head Alex Chisholm assumed a 
ministry position while the Autorité’s former president 
Bruno Lasserre was replaced by Isabelle de Silva after 
Lasserre was named to the country’s highest court. The 
Portuguese competition chief headed to the OECD and 
the post was taken by Margarida Matos Rosa. 

The UK’s CMA told PaRR that the still unclear nature 
of the UK’s exit from the EU could have a significant 
bearing upon the agency’s work. British officials remain 
committed to the international competition enforcement 
community, the agency said.

Leniency and settlement tools show success
Swedish officials noted a particularly high increase in the 
use of its leniency programme, with most of its 12 cartel 
probes in 2016 opened following a tip-off. Denmark’s 
Konkurrence- og Forbrugerstyrelsen said that it, too, 
had seen an eagerness among companies to blow the 
whistle in cartel probes following an increase in the 
agency’s fining levels in 2013. 

Spanish, Dutch and German agencies reported that 
over 50% of their cartel probes started following a 
tip-off. In the UK, the CMA confirmed that roughly 
50% of the cases were the result of the agency’s own 
intelligence work, while the other half correspond to 
leniency applications and complaints. Italy’s AGCM 
struggles to make its leniency system attractive, with 
only 8% of the country’s cartel cases triggered by 
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whistleblowers in 2016—a 50% drop compared to 2015. 
Half of all Italian probes started ex officio while 42% 
followed a complaint. The agency told PaRR that further 
harmonisation of leniency programmes across the EU is 
necessary to increase legal certainty among companies. 

France’s Autorité did not adopt any cartel decisions 
following leniency applications in 2016, a significant 
change from 2015 when three of its four cartel probes 
were triggered by tip-offs. 

Both German and French agencies continue to report 
growing enthusiasm among companies to settle cartel 
probes in exchange for penalty reductions.  In France, 
seven of the nine cartel decisions adopted in 2016 
settled. “The new settlement procedure introduced 
in 2015 in France allows for an expedited handling of 
antitrust cases and diminishes the litigation costs,” 
Autorité president de Silva told PaRR.

In the UK, officials settled four probes, two of them 
concerning vertical restraints in the bathroom fittings and 
commercial catering sectors. Swedish officials continue 
to lack powers to issue infringement decisions in which 
parties admit wrongdoing in return for a fine discount. 
But the Konkurrensverket can issue “fine orders” in 
clear-cut cases and the companies are free to accept 
them or not. In 2016, the agency issued two orders in 
one case, both accepted by the addressees. 

Follow-on cartel damages claims: a popular 
trend?
Germany and the UK remained popular jurisdictions for 
follow-on damages litigation in 2016, with cases across 
the automotive, financial and pharmaceutical sectors.  
The entry into force of the EU Damages Directive is 
expected further to help the situation for damaged 
parties by fine-tuning the system, the BKartA said. 
According to the UK’s CMA, the Directive introduces 
useful provisions such as limitation periods and the 
passing on of overcharges while others such as effective 
disclosure rules already exist under national law. In 2016, 
the UK saw the first competition law class action under 
the new collective damages regime against a mobility 
products company. 

German cartel victims seem keen to get their hands 
on the text of decisions to build up claims, the agency 
said, noting an increase in the number of access to file 
requests. More than 130 firms have requested access 
to the sugar cartel file and more than 70 to the rail track 
investigation, the agency reports. 

The EC decision slapping truck makers with a EUR 
2.92bn fine has prompted damages claims in diverse 
jurisdictions including Poland, Ireland and Spain.  In 
France, telecom firms lodged a damages claim against 
Altice for gun-jumping.

Most NCAs report that they do not keep a record of 
which follow-on claims are ongoing in their jurisdictions 
but, after the deadline for the adoption of the EU 
Damages Directive, they foresee an increase private 
litigation. Lack of transparency regarding damages 
claims may be explained by the numerous out-of-court 
agreements, the Dutch agency said. 
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DAMAGES DIRECTIVE
The European Commission has started formal legal 
proceedings against countries for failure to implement 
the damages directive, an EC spokesperson has told 
PaRR on 14 February.

All 28 EU member states were obliged to transpose the 
directive, which aims to harmonise rules for seeking 
damages across Europe, into national law by 27 
December 2016. 

Only Denmark, Finland, Hungary, Italy, Lithuania, 
Luxembourg, Slovakia and Sweden have communicated 
full transposition by the deadline.

However, by now many more countries have 
communicated the transposition of the directive. The 
map below highlights all those that have transposed 
the directive by now as well as those that have already 
prepared the legislation for the transposition and those 
that have done neither. 

  Transposed

  Legislation Prepared

  Remaining EU Countries
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