
  

INTELLIGENCE ROUND-UP 
The Intelligence Round-Up contains a daily summary of PaRR's proprietary coverage in 

addition to a rundown of last week's top headlines. 

Astral/BCE attracts some concern among advertising agencies - survey 
The proposed merger of Astral Media (TSX:ACM.A) and BCE (TSX:BCE) has attracted a wide range of 
views from advertising agencies, according to the results of a private industry survey provided to this 
news service.   (view here) 

TNT Express/UPS EC review to focus on RFIs until at least end-September 
The European Commission’s (EC) review of UPS’ [UPS US] proposed TNT Express [TNE NA] takeover is 
now focused on requests for information (RFI) from customers and rivals and this stage is not yet close to 
an end, it is understood.   (view here) 

Shanghai High Court questions whether resale price maintenance is 'per se' illegal 
Shanghai High Court’s Chief Judge Ding Wenlian, in hearing the appeal brought by Beijing Ruibang 
Yonghe Science and Technology Trade Company (Beijing Rainbow) in its abuse of dominance claim 
against Johnson & Johnson Medical (J&J China) on 30 August, questioned whether the resale price 
maintenance (RPM) contract at issue is “per se” illegal, unless it is proved to have restricted or eliminated 
competition.   (view here) 

Hospira/Orchid Chemicals deal to be pharma test case for CCI - UPDATE 
[This updates PaRR opp id 1435373 with inputs from Hospira on the status of the deal in the 9th and the 
last paras. The representative's response came after the original story had been published.]   (view here) 

Cade approves 10 M&A deals under new Brazilian law; processes flowing smoothly, 
lawyers say 
Cade, the Brazilian antitrust body, has already approved 10 of 16 deals submitted under its new 
regulation, which entered into effect in June, a Cade spokesperson told this news service.   (view here) 

 

Astral/BCE attracts some concern among advertising agencies - survey 

The proposed merger of Astral Media (TSX:ACM.A) and BCE (TSX:BCE) has attracted a wide range of 
views from advertising agencies, according to the results of a private industry survey provided to this 
news service. 
 
The transaction will limit choices for media buyers by putting lots of content and too much power in the 
hands of fewer people, said Frank Palmer, CEO of DDB Canada. The executive told this news service that 
he predicts the rates charged advertisers will rise as a result. 
 
"When we go out to negotiate to buy, it is all about what the competition allows to take place. If they are 
the only station that has the content you need, you either buy it or not," said Palmer, who added he does 
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not oppose the deal but does hope regulators study it closely. 
 
DDB Canada is a sizable advertising firm that operates as a subsidiary of DDB Worldwide 
Communications Group, a subsidiary of Omnicom (NYSE:OMC). 
 
Announced 16 March, the USD 2.8bn combination of the vertically integrated Verdun, Quebec-based 
BCE, and independent content producer, Montreal, Quebec-based Astral, has attracted a quite unusual 
groundswell of opposition, an antitrust lawyer said. 
 
The merger is being reviewed by the Competition Bureau (CB) as well as the Radio-television and 
Telecommunications Commission (CRTC). The CRTC will be conducting hearings the week of 10 
September. Over 1,700 individual and group submissions were made during a public comment period at 
the CRTC. 
 
Advertising agencies are not represented on the CRTC roster of speakers for the hearings. 
 
While the CRTC is most concerned about regulating market share and diversity of Canadian content, the 
CB considers the impact of the transaction on advertising its primary concern, said a second antitrust 
lawyer. This lawyer predicted the CB will poll advertisers as part of its review. Advertising and 
subscriptions are the two main sources of revenues for media companies. 
 
According to Palmer, over a week ago he contacted the Institute of Communication Agencies (ICA), which 
represents 75% of all national advertising purchases in Canada, to find out what the organization’s 
members think of Astral/Bell. 
 
The ICA subsequently conducted a survey of its members and Palmer obtained the survey results on 6 
September. 
 
“The results are a wide spectrum, and there is no unanimity,” ICA wrote to Palmer in an email. 
 
A spokesperson for ICA confirmed the survey had revealed widespread points of view, but declined to 
comment further. 
 
The survey results found 33% of members have no concerns, 33% are interested with some concerns, 
and 33% are concerned, according to Palmer. 
 
In another question, 30% of members were positive about the transaction and less than 40% were 
negative, Palmer said. Nobody said they do not support it at all, he added. 
 
Rather than being opposed to the deal, Palmer was reflective about the changing industry and his 
understanding that such transactions are necessary. 
 
“It is a matter of survival for the big companies to get into other businesses, because their competition is 
the Internet, since in the future it will bypass some of their traditional revenue sources,” said Palmer. 
 
Even without the deal, media companies will likely raise rates since it is becoming more costly to produce 
shows, Palmer said. 
 
Instead, Palmer said the CRTC has to take “good hard look” at what conditions they attach to the deal. He 
said he had not thought about contacting the CB, nor had he been contacted. 
 
A number of attempts to obtain additional comments from ad agencies by this news service were 
declined. BCE's contracts with at least one agency prevents the agency from speaking about BCE to the 
media without prior permission, said a person briefed on the matter. 



 
by Andrea Hayley in New York 

 

TNT Express/UPS EC review to focus on RFIs until at least end-September 

 UPS and EC yet to discuss remedies in Phase II  
 State of play meeting expected in October  
 Differentiation between "trade lanes" and types of delivery item among issues under discussion  

 

The European Commission’s (EC) review of UPS’ [UPS US] proposed TNT Express [TNE NA] takeover is 
now focused on requests for information (RFI) from customers and rivals and this stage is not yet close to 
an end, it is understood. 
 
An extensive information gathering to inform on the settling of market definitions and reach an 
understanding of the potential concentration which would result from the deal is in full swing now. This 
process is likely to run for the rest of September and possibly some part of October, it was said. It is 
understood that smaller local players and customers are being sent RFIs, as well as large competitors. 
 
TNT and UPS have announced that the potential deal is not expected to close until 1Q13 as the EC has 
shifted the Phase II review deadline out another 10 working days to 15 January. It had already been 
extended 10 days from its original deadline of 28 November and the process clock was stopped between 
7 and 14 August. It was said that the additional 10-day extension was triggered by an issue with some of 
the data submitted on behalf of UPS and TNT which meant the EC could not interpret it in the fashion 
required. 
 
While the market definitions are key, the extent to which TNT and UPS currently compete is also being 
discussed by UPS and the EC, it was said. This is important in measuring how much total competition in a 
broad sense will actually be lost by the elimination of one of these two companies, it was further said. 
 
It is understood that remedies have not been discussed between UPS and the EC as part of the Phase II 
process yet as it has not yet been ascertained what the EC’s principle concerns are, or will be. 
 
Once the information gathering phase has concluded and a consensus on market definitions has been 
reached, it was said that a state of play meeting would take place in October when the EC will outline any 
serious concerns it has to UPS. At that point UPS will discuss possible remedies with the EC case team, if 
needed. 
 
The EC is understood to be questioning competitors on the extent to which products within the markets 
are differentiated. One aspect the Phase II investigation team is seeking information on is whether all 
express packages being delivered internationally from a given European country constituted a market, or 
whether this market should be further broken up into separate markets based on trade lanes to for 
example, the US, Asia, and Africa. 
 
Another aspect being examined is the extent to which the various services falling within express package 
delivery are interchangeable or otherwise differentiated, it is understood. The more differentiated the 
products, the less the competitive constraint they exert on one another. An example of medical items 
requiring ice-packing as compared with non-medical items, or garments on hangers as compared with 
folded-up boxed garments. 
 
UPS is arguing that the markets should be defined according to timeframe of delivery only and not the 
type of item being delivered, it was said. 
 
It is further understood that another important area of ongoing discussion between UPS and the EC case 



team is the maximum distance at which a delivery would be reasonably completed by road without 
airliners being required. It was suggested that there are some services that can only be provided by 
carriers which have a night-time air network. 
 
A source within a Dutch logistics trade association which received a Phase II RFI, said that its member 
companies are concerned about the deal and have expressed these concerns in responses to the RFIs. 
Their principle concern is that local players cannot offer the same level of Europe-wide service as the "big 
four" logistics companies (UPS, TNT Express, DHL, and FedEx), therefore they should not be used when 
assessing market shares. 
 
The trade association source explained that as the various smaller local players are not factored into 
market share figures then the logistics association believes the big four already have a dominant market 
share, and greater concentration resulting from two of them merging would be detrimental. To back this 
argument, the source said members are claiming that when DHL pulled back from its US operations, 
prices went up notably in the US and its members are concerned that similar rises could follow TNT being 
taken out of the market in Europe. 
 
According to this source, the EC’s RFI also asks express companies to detail whether they have any plans 
to move into other European countries. He said that companies in the association considered the 
question of whether FedEx will expand its operations in Europe to be key. 
 
In response to competition concerns, TNT Express said: “Customers today have more options than ever 
for their transportation and logistics needs in a market that includes many competitors next in addition 
to the integrators, ranging from postal systems to same-day delivery couriers, to private fleets and 
forward stocking operators, to freight forwarders and parcel companies like DPD and GLS.” 
 
Spokespeople for UPS declined to comment beyond Wednesday’s statement on the new timeframe for 
expected closing of the transaction. 
 
Shares in TNT are trading at EUR 8.896 for a market cap of EUR 4.793bn. 
 
by Alex Sebastian in London and Nicholas Hirst in Brussels 

 

Shanghai High Court questions whether resale price maintenance is 'per se' 
illegal 

 Shanghai High Court has yet to take an appeal on decision  
 Lower court ruled that Rainbow had failed to provide sufficient evidence on market share  
 Arguments in case stretched further than simply RPM  

 

Shanghai High Court’s Chief Judge Ding Wenlian, in hearing the appeal brought by Beijing Ruibang 
Yonghe Science and Technology Trade Company (Beijing Rainbow) in its abuse of dominance claim 
against Johnson & Johnson Medical (J&J China) on 30 August, questioned whether the resale price 
maintenance (RPM) contract at issue is “per se” illegal, unless it is proved to have restricted or eliminated 
competition. 
 
The burden of proof is with the plaintiff, Judge Ding said, citing China’s Civil Procedure Law. The 
defendant’s obligation to prove that the RPM agreement has procompetitive effects, however, cannot be 
completely waived, Ding added. 
 
Beijing Rainbow sued J&J China and its Shanghai branch for allegedly setting a minimum price for 
suturing products distributed by Rainbow to hospitals in China and claimed damages amounting to CNY 
14.4m (USD 2.28m). The Shanghai Intermediate Court ruled against Rainbow and dismissed all of its 



claims on 18 May this year, after three hearings. Rainbow filed an appeal with the Shanghai High Court in 
early June. 
 
The Shanghai High Court is yet to take a decision on the appeal. Judge Ding however shed some light on 
the court’s perception of the legal status of RPM in China at the oral hearing, after statements were 
made by appellant Beijing Rainbow and defendants J&J China and its Shanghai branch. 
 
One of the arguments put forward before the court is whether RPM is a “hard core” restriction of 
competition prohibited by Clause No. 14 of the Antimonopoly Law (AML) and which party must bear the 
burden of proof. The chief judge thought it necessary to clarify the issue before analysing the case 
further. 
 
Clause No. 13 of the AML prohibits undertakings to enter into six kinds of “monopolistic” agreements. 
The second item of this clause gives a definition of monopolistic agreement as “the monopolistic 
agreement mentioned in this law …” but does not define it as “in this clause”, Ding explained. 
 
Clause No. 13 concerns "horizontal" agreements between competing business operators, while Clause 
No. 14 lists two kinds of "vertical" agreements between business operators and their trading partners. 
 
Judge Ding further explained that it was his understanding that the definition captured all the 
agreements provided in the AML, and not only those listed in Clause No. 13. 
 
Therefore, Judge Ding argued, in order for either monopolistic agreements of the type in No. 13 or 
vertical agreements in No. 14 to be recognized as prohibited by the AML, it is necessary to prove that 
such agreements have restricted or eliminated competition. 
 
Whose burden of proof? 
 
The court of the lower instance, the Shanghai Intermediate Court, had previously held that Rainbow had 
failed to provide sufficient evidence showing the restrictive effects on competition by J&J China’s RPM 
agreement, such as market share data. 
 
The defendant, on the other hand, showed there were other suppliers in the relevant product market, 
and the intermediate court ultimately concluded that J&J China did not have a dominant market power. 
 
On appeal, Beijing Rainbow claimed that J&J China’s RPM agreement in itself violated Clause No. 14, and 
it was not necessary to prove it had restricted or eliminated competition. 
 
At the hearing before the Shanghai High Court, Rainbow maintained its stance that the burden of proof 
was with the defendant J&J China and its Shanghai branch. 
 
J&J China, on the other hand, called the High Court to uphold the intermediate court’s ruling that it was 
up to the plaintiff to establish that the RPM agreement restricted competition. 
 
In support of its arguments on the burden of proof, J&J China cited China’s Civil Procedure Law as well as 
judicial interpretation of the AML. Under civil procedure, the plaintiff undertakes the burden of proof 
and the reverse of burden of proof only occurs when law so foresees, the defendant argued. 
 
J&J China further argued that according to the Judicial Interpretation on Civil Antitrust Litigation 
published by the Supreme People’s Court on 8 May this year, Clause No. 7 of the AML reverses the 
burden of proof to the defendant, if the agreement at issue is one of the first five out of the six total 
prohibited agreements listed in the AML’s Clause No. 13. 
 
However, the defendant highlighted the fact that the clarification does not refer to the AML’s Clause No. 



14, which covers vertical agreements including RPM. 
 
Clause No. 14 was mentioned in the draft of the Judicial Interpretation, which was published in April 
2011 seeking comment. This draft foresaw that alleged victims of the first five horizontal agreements in 
Clause No. 13 and the two vertical agreements in Clause No. 14 would not need to prove that such an 
agreement had restricted or eliminated competition. 
 
The deletion of Clause No. 14 from the final version of the Judicial Interpretation shows, J&J China 
argued, that the burden of proof remains with the plaintiff, when the agreement at dispute is a vertical 
one. The defendant also thought this indicated that the Supreme Court did not consider RPM 
agreements to be of “per se” illegal nature. 
 
Having heard the parties’ arguments, Judge Ding called the appellant to establish that the defendant’s 
behaviour indeed restricted or eliminated competition. The Judge also noted at the same time that the 
defendant was obliged to prove its behaviour did not harm competition. 
 
Arguments stretching beyond the nature of RPM 
 
Rainbow said it had won a hospital bid for supplying suturing products with a price lower than the 
minimum price set by J&J China in the RPM agreement. Having learned about it, the defendant 
terminated the distribution agreement with Rainbow, claimed the appellant. 
 
In its defence, J&J China argued at the hearing that the reason for cancelling the distribution agreement 
was because Rainbow was late in paying its dues. The defendant also questioned Rainbow’s qualification 
as a plaintiff, because it had signed the RPM agreement and was an equal party to it. 
 
The defendant also argued that the agreement had been signed before 1 August 2008, before the AML 
came into force, and therefore the AML should not be applied retrospectively. 
 
Rainbow is claiming damages caused by J&J’s implementing the RPM agreement. Rainbow also claims the 
intermediate court had disregarded Rainbow’s application to collect evidence in some relevant Beijing 
hospitals in odds with civil procedural rules. 
 
The Beijing-based private medical equipment distributor also claimed the RPM agreement not only 
restricted competition among J&J’s Chinese distributors, but also restricted competition among suturing 
product brands. 
 
by Lisha Zhou in Shanghai 

 

Hospira/Orchid Chemicals deal to be pharma test case for CCI - UPDATE 

[This updates PaRR opp id 1435373 with inputs from Hospira on the status of the deal in the 9th and the 
last paras. The representative's response came after the original story had been published.] 
 
Hospira's [NYSE:HSP] acquisition of Orchid Chemicals & Pharmaceuticals' [BSE:524372] Penicillin and 
Penem API business and the related API facility is likely to be a domestic pharma sector test case for the 
Competition Commission of India (CCI), antitrust lawyers told PaRR. 
 
The USD 200m deal entered into by the Illinois-based Hospira and the India-based Orchid Chemicals will 
require approval from the CCI, as well the Foreign Investment Promotion Board (FIPB), a competition 
lawyer familiar with the Indian pharmaceutical sector said. 
 
FIPB is a government body that offers a single window clearance for foreign direct investments (FDI) in 



India that are not allowed access through the "automatic route". CCI on the other hand, solely looks at 
M&A deals from a competition point of view. 
 
The pharma sector used to fall under the Indian government's so-called 100% automatic route, which 
allowed any domestic or overseas investor to acquire up to a 100% stake in the pharma sector without 
the need for FIPB approval. 
 
FIPB has been supervising FDI proposals in the pharma industry since October 2011, when the Indian 
government placed the agency in charge of the subject. 
 
Approval from both regulators will be required for this deal, regardless of the fact that Hospira will be 
acquiring through its Indian subsidiary, Hospira Healthcare India Pvt Ltd. 
 
Subject to receiving the necessary approvals, the deal is likely to close before the end of the calendar 
year, Hospira said at the time of announcing the deal. 
 
An application to the competition regulator has yet to be filed, since the deal was signed and announced 
on 29 August. As per CCI regulations, a filing can be made only after the boards of the respective 
companies have approved the deal. 
 
The FIPB application will be made in due course, based on the investment/funding route proposed, said a 
Hospira spokesperson, adding that the acquisition is being made through its Indian subsidiary. The FIPB 
application was not required for the previous transaction in 2009, as per the then prevailing government 
policy, the spokesperson said. 
 
CCI role restricted to competition angle  
 
A person familiar with CCI's thinking told PaRR that when CCI reviews any M&A deal across sectors, 
including in the pharmaceutical industry, the regulator will restrict its role to ensuring that the merger 
does not result in an abuse of dominance or cause appreciable adverse effect on competition. 
 
Given industry dynamics, the competition regulator will only step in if an M&A deal would change the 
market structure, resulting in monopolistic practices, the person pointed out. 
 
A competition lawyer familiar with the pharma sector said that some sections of the government have 
been trying to ensure that CCI is made the ultimate regulatory body to oversee deals in the pharma space 
and look into aspects over and above its mandate. 
 
Whether it is legal for the CCI to approve or reject a deal on the basis of foreign direct investment (FDI) is 
debatable, the lawyer added. 
 
The person familiar stated that CCI's role will be limited to the competition angle, while any FDI- related 
issues will continue to be looked into by FIPB. 
 
The Hospira-Orchid Chemicals deal qualifies for CCI approval, and antitrust lawyers do not anticipate any 
hurdles from the CCI's perspective, given that it is a "vertical merger" and not a horizontal one. Neither 
company is operating in each other's market, and nor do they have the same customer base, lawyers 
said. 
 
It was said that this deal should be seen as a positive move in terms of adding to efficiencies, via 
consolidation in the Indian pharmaceutical industry. 
 
As previously reported by PaRR, when the FIPB was authorized to consider FDI in the pharma sector in 
October 2011, the government also commissioned a committee to consider comprehensive guidelines 



and sector-specific thresholds, particularly within the pharma sector, and the impact of overseas 
acquisitions in the pharma space. 
 
After the committee's six-month tenure, headed by the Planning Commission member Arun Maira, it 
found no evidence of distortion in competition or pricing but it recommended that merger control 
threshold limits be lowered or customised sector-wise, which would enable the CCI to better scrutinise 
the pharma sector. However, the committee's six-month expired in April 2012, without the government 
approving any new thresholds. 
 
Hospira Healthcare India Pvt Limited (Hospira India), the wholly owned subsidiary of Hospira Inc, was 
established to carry out the corporation's operations and other initiatives in India, the spokesperson told 
PaRR. Hospira India has a well-developed infrastructure and organization in India, and it is logical and 
appropriate for the Indian subsidiary to carry out the acquisition, he added. 
 
by Freny Patel 

 

Cade approves 10 M&A deals under new Brazilian law; processes flowing 
smoothly, lawyers say 

 Regulation on associations has yet to be released  
 Companies tend to anticipate antitrust solutions in more complex cases  

 

Cade, the Brazilian antitrust body, has already approved 10 of 16 deals submitted under its new 
regulation, which entered into effect in June, a Cade spokesperson told this news service. 
 
Brazil reformed its antitrust system this year, making the antitrust approval a precondition for deals to 
close, as previously reported. Under the old law, the competition analysis was done after deals closed, 
and could take years in complex cases such as the 2009 acquisition of Sadia by Perdigao. 
 
Companies are now required to submit deals for Cade’s approval when the bidder has revenues of more 
than BRL 700m (USD 348m) in Brazil, and the target company of more than BRL 75m. 
 
Lawyers advising companies on submitting deals to Cade said that so far deals are flowing smoothly. 
“There has been a limited number of deals submitted under the new law, because there was a rush to 
close deals still under the old law to avoid the uncertainty of the new regulation,” said Tito Andrade, 
partner at Machado Meyer Sendacz Opice and president of the competition studies institute Ibrac. The 
market has also been slow, with the economic uncertainty and vacations in August in the northern 
hemisphere, he said. Also, the deals approved so far are relatively simple, and the real stress test will be 
when a complex deal is submitted, Andrade said. “But it is possible to notice that Cade has tried to act 
swiftly in the more simple cases, and delays, which was what was most feared, have not happened,” 
Andrade added. 
 
An advantage of the new law is the decreased time for approval, said Joyce Midoru Honda, a lawyer at 
Souza, Cescon, Barrieu & Flesch. Now, a case taking 26 months, such as the one involving Sadia and 
Perdigao, will no longer happen, she said, adding that the maximum period for Cade to approve a deal by 
the new law is 11 months. 
 
In more complex deals, companies will tend to anticipate any antitrust problem and submit the deals to 
Cade already suggesting a solution, said Lauro Celidonio, a partner at Mattos Filho, and Cristianne Saccab 
Zarzur, partner at Pinheiro Neto Advogados. “Companies will be more proactive in anticipating what they 
can and cannot do when submitting M&A deals,” Zarzur said. 
 
Cade has yet to work on two issues to complete the reform, Andrade said. Public consultation regarding 



the regulation on which kinds of partnerships between companies need to be submitted to Cade is 
expected to open shortly, he said. It has also yet to publish a reference document similar to the Merger 
Guidelines in the US, Andrade added. 
 
The following list includes all deals that have closed under the new regulations: 
 
Rolls-Royce and United Technologies Corporation, advised respectively by the law firms Pinheiro Neto 
Advogados and Machado Meyer, were the first companies to submit a deal under the new law, according 
to data compiled by Cade exclusively for this news service. The deal was approved in 18 days. No further 
information on the deal was divulged. 
 
Advised by Vella Pugliese Buosi e Guidoni, GPS Empreendimentos acquired the cleaning services 
company Top Service Servicos e Sistemas from Grupo Allis. The deal was approved by Cade in 27 days. 
 
Lobo & de Rizzo Advogados advised P2 Brasil Infraestrutura in the acquisition of GT Engenharia 
Ambiental. The deal was approved in 11 days. 
 
Kinea II Real Estate Equity and Atua had a deal approved in 15 days. Advisors and further information on 
the deal were not divulged. 
 
Advised by Cascione, Pulino, Boulos & Santos Advogados, Usina Canabrava acquired a plant from the 
ethanol producer Cia. Brasileira de Acucar e Alcool, in a deal approved in nine days. 
 
Lino, Beraldi, Bueno e Belluzzo Advogados advised the private equity fund VSAP21 on the acquisition of 
convertible debt issued by Oncoclinica. The deal was approved in 14 days. 
 
Pinheiro Neto Advogados advised UK-based GKN on the antitrust clearance in Brazil of its acquisition of 
Volvo Aero. The deal was approved in 28 days. 
 
Public Sector Pension Investment Board had a minority stake acquisition in several companies owned by 
Grupo Isolux approved in 26 days. Advisors were not divulged. 
 
Souza, Cescon, Barrieu & Flesch Advogados advised American Tower in the acquisition of 300 
telecommunication towers owned by Vivo. 
 
STR Projetos e Participacoes, which acquired Sigma from BTG Pactual, was advised by the law firm Vieira, 
Rezende, Barbosa e Guerreiro. 
 
by Priscilla Murphy in Rio de Janeiro and Juliana Cavacana in Sao Paulo 
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