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Despite the escalating trade war between the US and 
China, senior officials from 14 competition agencies and 
international organisations gathered in Beijing in late 
July to mark the 10th year of China’s Antimonopoly Law 
enforcement. The two-day event, organized by the Expert 
Advisory Board of the State Council’s Antimonopoly 
Commission (AMC), welcomed more than 300 participants, 
from enforcers and practitioners to company executives and 
antitrust academics. The China Competition Policy Forum 
has become an important annual event on the international 
antitrust calendar. This year’s theme – Competition Policy in 
a New Era – produced a wealth of critical information on 
worldwide regulatory developments and legal precedent, 
which PaRR has compiled in a comprehensive report 
capturing the highlights and insights delivered by antitrust 
experts from the lectern and on the sidelines. 
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by Qianwen Lu

China’s antitrust consolidation to reduce overlapping 
functions, says SAMR deputy minister

China’s ongoing antitrust consolidation aims to 
remove the duplication of functions previously 
undertaken by three different agencies while 
establishing a unified, highly efficient and 
authoritative antitrust regime, according to a 
senior official from the State Administration for 
Market Regulation (SAMR).

Delivering a keynote speech at the 7th China 
Competition Policy Forum in Beijing today 
(31 July), Gan Lin, the deputy minister of the 
SAMR in charge of antirust, said that China has 
consistently made efforts to improve antitrust 
enforcement during the past 10 years and 
will continue to strengthen the fundamental 
position of competition policy in the 
country’s economy.

This year marks the 10th anniversary of China’s 
Antimonopoly Law (AML), which was adopted 
in 2007 and took in force in 2008. Over the 
past ten years, the AML was enforced by 
three separate agencies, with the Ministry of 
Commerce (MOFCOM) overseeing merger 
reviews, the National Development and Reform 
Commission (NDRC) regulating pricing-
related monopoly behavior and the State 
Administration for Industry and Commerce 
(SAIC) supervising non pricing-related 
monopoly conduct.

Over the past 10 years, China has reviewed 
2,283 mergers valued at around CNY 4 trillion. 
Among those cases, China blocked Coca Cola 
buying Huiyuan Juice in 2009 and the P3 

shipping alliance in 2014. A total of 36 cases 
have been cleared with conditions, including 
Microsoft’s acquisition of Nokia, and the Dow 
and Dupont merger of equals, said Gan.

The average review time for mergers in 2017 
was 50% shorter than in 2013 and all simple 
cases can be completed in the initial stage, i.e. 
30 days.

Over the same time period, China has also 
investigated 163 monopoly agreement cases 
including the roll-on/roll-off shipping cartel; 12 
Japanese auto parts manufacturers for cartel 
conduct; 54 cases concerning the abuse of 
dominance, including Qualcomm and Tetra Pak. 
The overall financial penalties amounted to 
over CNY 11bn.

Breaking geographic segmentation and 
industrial monopolies were key tasks on the 
three antitrust agencies’ agenda, said Gan. 
A total of 183 cases involving administrative 
monopoly have been investigated across 12 
provinces in the country.

Looking forward, Gan said China will continue 
to enhance antitrust enforcement in areas 
such as telecommunications, semiconductors 
and agrochemicals. Industries closely 
connected to people’s everyday lives like 
electricity, water, gas supply, education and 
medical services will also be watched closely 
for any potential monopoly behavior. 

With the SAMR undertaking a unified 
antitrust function, it will further promote 
amendment of the AML and supplementary 
regulations and guidelines. The SAMR will 
continue to strengthen enforcement of the 
Fair Competition Review System, to remove 
non-competitive government policies while 
regulating new ones.

Meanwhile, all antitrust cooperation 
agreements signed by the previous three 
agencies with other jurisdictions will continue 
to be effective and cooperation will be further 
enhanced, said Gan.
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by Shangjing Li

China’s State Council antitrust advisors publishes ‘Top 10’ list 

As part of the 7th China Competition Policy 
Forum held in Beijing, China’s State Council 
Anti-Monopoly Commission Expert Advisory 
Committee published a ‘Top 10’ list of China’s 
most influential antitrust cases to coincide with 
the 10th anniversary of China’s Anti-Monopoly 
Law (AML).

Zhang Qiong, a senior member of the Expert 
Advisory Committee made the announcement 
today (1 August) during the conference 
and said committee members voted on the 
result after soliciting input from the public, 
government agencies, academics and other 
antitrust practitioners.

Here is the ‘Top 10’ list with comments from 
the committee:

1. Qualcomm: abuse of dominance 

This National Development and Reform 
Commission (NDRC) investigation yielded the 
highest antitrust penalty in China’s history in 
2015: CNY 6.088bn (USD 975m). This extremely 
difficult investigation has had a profound 
influence in China.

2. Tetra Pak: abuse of dominance

This State Administration for Industry and 
Commerce (SAIC) investigation into tie-ins 
lasted four years and ten months with a penalty 
decision 47 pages long in 2016 and a fine of 

CNY 667.7m (USD 97m). The market order in the 
packing industry was restored after Tetra Pak 
corrected its unjustifiable behavior.

3. Dow/Dupont: conditional merger approval

The largest agrochemical merger valued at 
USD 130bn was filed in 24 jurisdictions. During 
the review process, the Ministry of Commerce 
(MOFCOM) had extensive cooperation with 
the US, South Africa, Australia among others. 
The EC hailed the deal as a “model of bilateral 
cooperation” when it was approved in 2017.

4. Abuse of administrative power in 
restricting competition in building power 
supply and distribution facilities in new 
residential  neighborhoods by government 
departments in 12 provinces

More than a dozen government orders in 12 
provinces were abolished, halted or revised 
in 2016 due to the fact that they excluded or 
limited competition after NDRC investigations. 
According to third party estimates, the average 
infrastructure building fee per square meter 
decreased to 82.35 Yuan from 109.54 Yuan as 
a result.

5. Japanese auto parts cartel

12 Japanese auto parts companies reached 

price-related monopoly agreements that 
lasted for more than 10 years. The NDRC 
investigated and corrected the behavior 
in 2014.

6. Prohibition on the establishment of the 
P3 Network by Maersk Line, Mediterranean 
Shipping Company and CMA CGM

The 2014 block was first time MOFCOM used 
China Anti-Monopoly Law’s extraterritorial 
effect to prohibit foreign shipping companies 
from forming a joint venture. According 
to the committee, competition in Asia, Europe 
and on the Trans-Pacific shipping route 
was safeguarded.

7. Sunyard hub-and-spoke case 

During the investigation, the SAIC reviewed 
conference documents, sales records, 
interviewed the companies and banks and 
acquired solid evidence of “hub-and-spoke” 
collusion. The 2016 case can be a reference 
guide to identify collusive behavior.

8. Prohibition of Coca-Cola’s acquisition 
of Huiyuan

The case was the first merger blocked by 
MOFCOM after China’s AML came into effect. 
The 2009 block is still the only case of a 

foreign buyer trying to purchase a Chinese 
company that was blocked.

9. Abuse of market dominance by Shanghai 
Port, Tianjin Port, Dalian Port and other 
port operators

The ports in the case charged excessive 
international transshipment container handling 
fees. After an investigation, 39 costal ports in 
2018 committed to rectifying their behavior 
and lowered their handling fees, which in turn 
contributed to cost-savings amounting to 
approximately CNY 3.5bn per year.

10. Chongqing Qingyang Pharmaceutical: 
refusal to deal

The case marks the first refuse-to-deal 
investigation in China. The 2016 penalty 
decision by NDRC was argued in a thorough 
and detailed manner, covering relevant market, 
dominant position and abusive behavior.
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by Lisha Zhou

Lack of resources is biggest challenge for 
global competition authorities

The biggest challenge facing global 
competition authorities is a lack of resources 
to bring enforcement actions, competition 
officials from jurisdictions around the globe 
said during a panel discussion in 
Beijing recently.

Officials from nearly a dozen antitrust agencies 
gathered in the Chinese capital on 1 August to 
discuss “Global Competition Law Enforcement” 
-- the final panel of the 7th China Competition 
Policy Forum.

Resources, and the lack thereof, was a 
recurring theme among competition officials 
from the US, Australia, India and South Africa.

Maureen Ohlhausen, commissioner of the US 
Federal Trade Commission (FTC), was first 
to voice concerns about the FTC’s need for 
“sufficient resources” to launch successful 
enforcement actions. She said that in 2017 the 
FTC had 23 merger challenges, some of which 
resulted in litigations.

Roger Alford, Deputy Assistant Attorney 
General of US Department of Justice (DoJ), 
said the ratio of economists to lawyers in an 
antitrust agency needs to be increased to deal 
with more complex economy today. He said 
the FTC’s ratio of economists to lawyers stood 
at about 25%, while the same ratio at the DoJ 
is about 17%.

The same ratio at equivalent Chinese agencies 
is roughly 5%, Alford said.

Tembinkosi Bonakele, a South African 
competition commissioner, noted that if US 
agencies are facing budgetary challenges 
it stands to reason that other states will 
encounter similar difficulties.

Smita Jhingran, Secretary of the Competition 
Commission of India (CCI), said that as a 
relatively young agency, the CCI struggles 
to recruit personnel with knowledge of 
competition law. She said the CCI is beset with 
shortages of qualified staff.

Digital disruption

Global competition authorities are also 
confronting considerable antitrust enforcement 
challenges caused by the advent of the digital 
economy, said panel moderator Huang Yong, 
a member of the Expert Advisory Board to the 
Antimonopoly Commission of China’s State 
Council.

Officials from European Commission’s DG 
Comp were joined by counterparts from Brazil 
and Russia in noting that existing methods 
and tools for performing economic analysis 
were insufficient and ineffective in the digital 
economy. Gathering evidence has become a 
more complicated undertaking in the digital 
age, with Big Data and algorithms employed 
to hinder the investigative process, according 
to officials.

Competition authorities need to be creative 
in their enforcement approach so as to 
keep apace and remain relevant in the new 
economy, said Carles Esteva Mosso, the Acting 
Deputy Director General for mergers at the 
DG Comp.

Barreto de Souza, President of the 
Administrative Council for Economic Defense 
in Brazil, informed the gathering that the 
country’s competition agency may begin 
scrutinizing the business conduct of Google’s 
shopping platform.

Case-by-case consensus

There was agreement among officials from the 
FTC, DoJ and DG Comp that a case-by-case, 
evidence-based approach was needed to deal 
with cases in digital economy area

Enforcers need to be clear about their 
enforcement goals and to what extent their 
activities will benefit consumer welfare, they 
said.

Competition authorities should also work to 
ensure that domestic and foreign companies 
are treated equally, the DoJ’s Alford noted.

Officials from jurisdictions that are relative 
newcomers to competition law -- such 
as South Africa and Russia -- were 
urged to cooperate and learn from more 
experienced agencies in order to address the 

anticompetitive problems spurred by the 
new economy.

Xu Lefu, Deputy Director-General of 
the Antimonopoly Bureau of the State 
Administration for Market Regulation 
(SAMR), told the gathering the Chinese were 
embracing “prudential supervision,“ explaining 
that “enforcement will only occur when we 
are confident.” Chinese enforcers will adopt 
careful analysis when they are not sure about a 
situation in realm of the new economy, 
he added.

Zhu Li, a senior judge at the IP Division 
and International Commercial Court of the 
Supreme People’s Court (SPC) told a separate 
panel that since existing economic analysis 
tools were insufficient to analyze innovative 
business models, it is better to set a higher 
threshold for antitrust enforcement in the 
new economy.
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by Qianwen Lu

US FTC commissioner warns China 
over antitrust regulation of IP

China’s antitrust agencies were warned to take 
care enforcing abuse of dominance in relation 
to intellectual property rights (IPR) cases by a 
member of the US Federal Trade Commission 
(FTC) today (31 July) in Beijing.

Maureen Ohlhausen, the former FTC acting 
chairperson, said in a keynote speech at the 
7th China Competition Policy Forum that 
antitrust government agencies’ enforcement 
should not reduce incentives to innovate.

The essence of property rights, including IPR, 
is the need to determine who uses property 
and on what terms, and capital will flow to 
property yielding the highest return. If IP is 
not properly protected, capital will not flow to 
IP-intensive industries which will in turn harm 
consumer welfare, said Ohlhausen.

China’s Antimonopoly Law (AML) contains 
provisions that prohibit unfair high pricing and 
limit refusals to deal, the FTC commissioner 
noted, adding that government agencies 
should be cautious in enforcing those 
provisions when it comes to IP-related 
cases. She said US research indicated that 
in developed countries there is a positive 
correlation between innovation and 
strong IP protection.

Ohlhausen further advised antitrust agencies 
to consider consumer welfare, rather than 
the interests of competitors or others, when 
determining competition issues.

She said her perception was that China was 
seeing antitrust decisions increasingly made 
on the basis of consumer interest, though 
Ohlhausen added that “we might have different 
opinions relating to material analysis”.

Ohlhausen believed that the State 
Administration for Market Regulation (SAMR) 
will deepen its efforts to eliminate concerns 
within the international community that some 
decisions do not seem to promote consumer 
welfare or competition.

China’s antitrust agencies have accomplished 
much in terms of efficiency and transparency, 
she said, flagging the successful pursuit by 
the country’s former regulator – the Ministry of 
Commerce (MOFCOM) – of best practice of 
merger review.

It has effectively addressed criticism 
that it took an overly long time to clear 
uncontroversial deals, she said. SAMR 
recently announced that the average time it 
takes to clear a simple case stands at around 
17 days. This speedy approach enables SAMR 
to focus more on the moderate number of 
deals that do present competition concerns, 
Ohlhausen said.

Transparency is important in helping the public 
better understand government working and 
promoting business compliance, she said. 
China’s antitrust agencies made impressive 
efforts to improve transparency, including 
detailed analysis of MOFCOM’s merger 

review decisions, reviewing the results of 
the SAIC (State Administration for Industry 
and Commerce) and the NDRC’s (National 
Development and Reform Commission’s) 
release of antitrust guidelines.

Ohlhausen said that a second aspect of 
transparency related to interaction between 
antitrust agencies and probed companies: 
insofar as companies are informed of the 
agency’s concerns, procedures and evidence, 
and are given an opportunity to respond.

China’s establishment of the Fair Competition 
Review System (FCRS) in June 2017 was hailed 
as representing progress by Ohlhausen. 
The FCRS will oversee inappropriate 
government market intervention, with an 
emphasis on local government.
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by Shangjing Li

DoJ official outlines six-step program for SAMR

A senior US antitrust official offered China’s 
newly consolidated antitrust authority some 
advice for the road ahead at a conference 
in Beijing yesterday (July 31), suggesting, 
among other things, that the agency protect 
competition rather than competitors.

Roger Alford, deputy assistant attorney 
general with the US Department of Justice 
(DoJ) made the comments during the 7th 
China Competition Policy Forum where he 
outlined some recommendations for China’s 
newly formed State Administration for Market 
Regulation (SAMR).

“First, base your enforcement actions on 
protecting competition,” Alford said, adding 
that this standard focuses on efficiency, price 
competition, quality and innovation while 
letting market-based economics drive the 
outcome.

“This standard also is, in our view, the most 
objective. It allows competition authorities to 
focus less on extraneous values and more on 
economic realities and business incentives,” 
he said.

Second, the new agency should avoid political 
and social concerns, which can impose 
tradeoffs that have the potential to harm 
Chinese consumers, he said. In the Chinese 
context, he said this means avoiding the 
temptation to give SOEs privileged status.

“ I was interested to see the announcement 
last week about SAMR’s penalty against 
PetroChina units for resale price maintenance. 
To increase the standard of living of over 
a billion Chinese consumers, prioritizing 
their welfare and treating SOEs the same as 
companies without government interests 
is central.”

Third, SAMR should commit resources to 
economic analysis to enhance the possibility 
of success, he said, adding it is important that 
SAMR has the resources it needs to assess 
practices in the dynamic economy it regulates. 
Having a skilled group of economists to 
provide support and insight into competitive 
effects is critical, he added.

“The [DoJ] Antitrust Division has had in-
house economists since 1936, and our 
Economic Analysis Group today has over 
50 PhD economists,” he said. According 
to Alford, agencies committed to rigorous 
economic analysis need to hire and retain 
qualified economists, and empower them 
to review cases and make independent 
recommendations to decision-makers. In 
addition, he said lawyers and staff benefit from 
training in fundamental microeconomic theory.

 
Fourth, he said competition agencies should 
enforce the law consistent with intellectual 
property rights and not stifle innovation by 
undermining incentives for investment.

“It is critical to create a culture of innovation 
and economic freedom, where the default 
position is that anything that is not prohibited 
is permitted,“ he said.

His fifth recommendation was that SAMR 
slowly integrate into international organizations 
such as the International Competition 
Network (ICN).

The last recommendation focused on 
procedural fairness, as he said process can be 
just as important as substance when it comes 
to competition enforcement.

“In particular, we strongly encourage SAMR 
to avoid discriminatory enforcement of 
the Chinese competition laws. As I have 
discussed previously, the prohibition against 
discrimination is central to the rule of law. The 
ICN Guiding Principles state that competition 
agencies should conduct enforcement matters 
in a consistent, impartial manner, free of 
political interference. Failure to do so leads to 
biased antitrust enforcement.”

“The US Supreme Court has affirmed that the 
goal of antitrust law is to protect competition, 
not competitors. This limiting principle 
disciplines antitrust enforcers and eschews 
broader social policy goals that are better 
addressed by representative bodies like 
Congress. Instead, this consensus approach 
favors an evidence-based assessment of 
whether a transaction or conduct is likely 
to harm, or perhaps already has harmed, 

competition,” Alford said.

This focus on harm to competition means 
that enforcement decisions are based on 
real evidence – business documents, data, 
market structure, and economic analysis – to 
determine the effects of a practice on price, 
output, innovation, quality, and choice, 
he added.

In addition, he said the DoJ looks to business 
incentives in its investigations. Whether the 
concern is the exercise of market power, the 
ability to foreclose customers, or the viability of 
a remedy, understanding business incentives is 
critical, he said.
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by Lisha Zhou

EC merger chief lauds cooperation with China

The European Commission (EC) has had 
full cooperation with China’s Ministry of 
Commerce (MOFCOM) on more than 40 
mergers since 2009, according to a senior 
EC official.

Speaking at the 7th China Competition Policy 
Forum in Beijing on 31 July, the EC’s DG Comp 
merger chief Carles Esteva Mosso said that 
China has become the third most important 
partner for the EC in complex merger cases, 
adding that this cooperation would continue in 
the years ahead.

The two jurisdictions have discussed most 
aspects of the merger review process, 
including simplified procedures, notifications 
and procedures for the review 
of concentrations in recent years, Esteva 
Mosso said.

There has also been discussion of draft 
guidelines on leniency, the suspension of 
investigations, exemptions, fine calculations 
and IPR-related guidelines, he added.

In June 2017, the EU signed a memorandum 
of understanding with China’s National 
Development and Reform Commission 
(NDRC) on antitrust enforcement which allows 
for full cooperation on issues ranging from 
enforcement to subsidy control.

The secret to successful cooperation between 
the EU and China is to share and discuss 
issues of common interests in a mutually 

respectful manner and allow both sides to 
learn from each others’ experiences, Esteva 
Mosso said.

Full cooperation between EU and China is 
very important in tackling common challenges 
that both sides face in the years ahead, Esteva 
Mosso added.

Both sides need an effective enforcement 
system that provides sufficient investigative 
tools, speedy decision making and transparent, 
procedural fairness, Esteva Mosso said. Striking 
the right balance between these aspects is 
not easy, he added.

The EU competition system places a high 
value on the principle of openness. Esteva 
Mosso said, adding that in recent years China 
has increased its transparency. Openness 
and transparency enhance predictability and 
respect of the law and therefore contribute 
to full and effective enforcement. Procedural 
fairness ensures that parties can present their 
concerns and help authorities make better 
decisions, Esteva Mosso said.

“We believe the most important value is [the] 
speedy resolution of cases,” he said. Speed 
is an important focus of DG Comp’s merger 
proceedings, he said, adding that China has 
been making particular progress in speeding 
up decision making. Some additional efforts 
need to be made to speed up the resolution 
process and reduce risks to businesses, 
according to Esteva Mosso.

Eye on Europe

Acquisitions by Chinese companies in Europe 
have been on the rise, Esteva Mosso said. 
Citing DG Comp statistics, he said Chinese 
investment into Europe has increased 
significantly since 2011, reaching a relatively 
constant level of around EUR 6bn to EUR 8bn 
per year.

Attention needs to be paid to the impact 
of state-owned enterprises (SOEs) on 
competition, Esteva Mosso said, adding that 
some tools need to be created to ensure a fair 
competitive environment.

Esteva Mosso praised China’s Fair Competition 
Review System — a process to review 
new government policies for potentially 
anticompetitive effects — and said the EU 
faces similar challenges and it has a special 
department to take care of this issue.

Recently, more and more mergers require 
bilateral or multiple cooperation among 
agencies, Esteva Mosso said. This is why 
multiple or bilateral cooperative frameworks 
such as the Organisation for Economic Co-
Operation and Development (OECD) and 
International Competition Network (ICN) 
platforms are needed to allow authorities to 
share their experiences.
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Hong Kong agency chief flags focus on 
collusion

KFTC chair pledges ‘fair competition’ for 
SMEs and chaebols
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UK CMA expects caseload to double 
post-Brexit
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CCI secretary says

HKCC official says timing key 
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merger reviews

Cross-border merger reviews diverge on 
remedies and upfront buyers

SAMR okays online 
monopoly probe

China must face digital challenges, AMC 
advisor says

China merger decisions can lack economic 
evidence, lawyers say

China’s key antitrust cases show room for 
improvement

Chinese guru says industrial policy not 
pro-competitive but defensive

Antitrust academic advises 
balancing patent protection and 
antitrust regulation in pharma space

Global merger control in shipping 
industry effective, COSCO executive says

China’s amended AML to include 
FCRS, increased penalties, 
redefined monopoly agreement

Please contact Jay Chu at Jay.Chu@acuris.com or +852 2158 9758 if you would like to access our full coverage of the conference.
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